Appeal No. 2080 - James L. FULTON v. US - 8 October, 1976.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT NO. Z-529214
LI CENSE NO. 453652
| ssued to: Janes L. FULTON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2080
Janes L. FULTON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 18 July 1975, an Adm nistrative Law Judge of
the United States Coast Guard at New York, New York adnoni shed
Appel | ant upon finding himguilty of negligence. The specification
found proved all eges that while serving as Master on board the SS
NOTRE DAME VI CTORY under authority of the license and docunent
above captioned, on 30 Jaunuary 1975, Appellant did hazard his
vessel by proceeding up the Del aware River in an unsafe nmanner
W t hout assistance of tugboats when the vessel's ship's service
generator was i noperable and the portable 500 kw generator was
operating in an unreliable manner and there were no i nmedi ate
backup ship's service generating capabilities.

A second charge concerning an inproper |ogging was di sm ssed.

At the hearing, Appellant was represented by counsel and
entered a plea of not guilty to the charge and specification.

The I nvestigating O ficer introduced in evidence excerpts from
the ships | og, other docunents, and the testinony of the Chief
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Engi neer (SS NOTRE DAME VI CTORY), Delaware River Pilot aboard the
NOTRE DAME VI CTORY and the Marine Superintendent of Ecol ogi cal
Shi ppi ng Corporation, operator of the vessel.

In defense, Appellant testified in his behalf and offered in
evi dence the expert testinony of Captain Cecil Davies, Keystone
Shi ppi ng Conpany.

At the end of the hearing, the Judge reserved decision. On 18
July 1975, he rendered a witten decision in which he concl uded
t hat the charge and specification had been proved. He then entered
an order adnoni shing Appell ant.

The entire decision and order was served on 8 August 1975.
Appeal was tinely filed on 8 August 1975.

FI NDI NGS OF FACT

On 30 January 1975, Appellant was serving as Master on board
the SS NOTRE DAME VI CTORY and acting under authority of his |license
and docunent while the ship was at sea.

The mai n st eam generator broke down at Ras At Tannura, Saudi a
Arabia and the ship's standby di esel service generator was put into
operation. The vessel proceeded to Bahrain where an ABS surveyor
provi ded a seaworthy certificate to proceed to Cape Town, South
Africa. The surveyor at Cape Town recomended that a 350 kw
portabl e di esel generator be put on board as a back-up capability
for the ocean voyage and his recomendati on was fol |l owed.

Of the coast of Brazil, the standby diesel service generator
br oke down and the vessel was required to proceed on the 350 kw
portabl e generator. The vessel was ordered into Barbados for
repairs to the standby di esel service generator, but the repairs
wer e unsucessful. A 500 kw portable diesel generator was flown to
Bar bados for use, and was pl aced al ongsi de the 350 kw gener at or.
The vessel was then ordered to Trinidad to discharge its cargo and
for further repairs. Wen those repairs also proved to be
unsucessful, the vessel was ordered to return to its owner's

file:////hgsms-l awdb/users/K nowl edgeM anagementD.... 208 %20R%62019809620-9%6202279/2080%20-%20FUL TON.htm (2 of 7) [02/10/2011 9:32:48 AM]



Appeal No. 2080 - James L. FULTON v. US - 8 October, 1976.

shi pyard i n Phil adel phia, and the ABS surveyor in Trinidad issued
a seaworthy certificate for this purpose.

Bef ore departure from Trinidad, the Master ordered clean
di esel fuel oil for use in operating the two portabl e generators.
However, the oil which was delivered was actually "Black Marine
Diesel." Since the two generators could not be put in parallel,
the electrical |oad was divided between them The 350 kw generat or
was used to punp fuel, lube oil and the vacuum punps, anong ot her
pi eces of machinery. The 500 kw generator was used for operating
deck machinery, steering, air conditioning and other donestic uses.
The 350 kw generator had been in use for 8 days prior to arrival in
Bar bados, as well as for 24 days while in port. It continued to
operate without any difficulty until the vessel arrived in
Phi | adel phi a.

The "Bl ack Marine Diesel"” fuel delivered in Trinidad had the
effect of causing excessive sedinent to be deposited on the filters
of the 500 kw generator. \When the filters on this generator woul d
begin to clog up the presssure gauge on the generator would nove
first to the caution sector, and then to the danger sector. The
time period that the generator operated in the caution sector was
at |l east several hours, and up to 13 hours in one instance. The
anount of tinme that it was capable of operating in this sector was
I ndefinite, because at no tine did the generator shut off
automatically. After the tine periods stated above, the Chief
Engi neer woul d secure the generator hinself in order to renove the
dirty filters and install clean ones. As a result of this
clogging, the filters on the 500 kw generator were changed a total
of 3 times on the between Trinidad and Phil adel phi a.

When t he vessel reached the Breakwater Anchorage at the nouth
of the Delaware River, the filters had already been changed tw ce,
and no additional filters were aboard. The 500 kw generator had
been operating in the red zone for sone tinme so the Chief Engi neer
secured it and transferred the entire load to the 350 kw generator.
The vessel cane into the Breakwater Anchorage on the reduced power
of the 350 kw generator.

Shortly after the vessel anchored at the Breakwater the Chief
Engi neer delivered the following note to the Master
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(Appel | ant):

"l cannot assure you that we will have full power for
t he Del aware Ri ver passage, due to | ow grade diesel fuel
and excessive sedinent. There is no standby power
avail able on this ship, therefore | caution you to
exerci se care and advise the owners of nmy coments.”

At the Breakwater Anchorage, the Master ordered new filters
for the 500 kw generator. Wile waiting for their arrival, the
Del aware River Pilot cane aboard and was apprised of the situation
by the Master. He did not recommend the use of tugs to take the
vessel up the river. Wen the filters were changed, the vessel
proceeded without incident. The river trip took approximtely 6
hours. The shortest period of tine that the filters had to be
changed between Trini dad and Phil adel phia was 33 hours.

Appel l ant' s expert wtness (Captain Davies) was of the opinion
that the use of tugs for the trip up the Del aware R ver woul d have
been i nproper, and m ght have resulted in nore of a hazard than a
benefit. The Governnent's wtness (M. Dowd) testified that as a
matter of maritinme safety, Appellant nmade the right judgnent in
deciding to proceed up the river in this fashion. The Del aware
Ri ver pilot on board the vessel did not recommend the use of tugs,
and testified that tug assistance up the river would depend on how
extrenme the situation was, but that in his experience he could
recall only one instance in which tugs were actual ly used.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that findings of fact
Nunmber 1, 18 and 21 are not supported by substantial evidence in
the record, that the Judge incorrectly summari zed the evi dence
presented at the hearing, that the specification is inproper

because it requires i mmedi ate back-up generating capabilities

at all times, that it is inproper because neither a marine casually
nor a violation of a statute or regulation was all eged or proven,
and that the Judge abused his discretion by going outside the scope
of the evidence presented at the hearing.

APPEARANCE: Raynond T. Letulle, Esqg. of Krusen Evans and
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Byrne, Phil adel phia, Pennsyl vani a.
OPI NI ON

46 C. F. R 5.05-20(2) defines negligence as "the conm ssion of
an act which a reasonably prudent person of the sane station, under
t he sane circunstances, would not commt, or the failure to perform
an act which a reasonably prudent person of the sane station, under
t he sanme circunstances, would not fail to perform" The Judge
found that a reasonably prudent master would not have cone up the
river without tugs; however, nowhere in the record is there any
support for this finding. No evidence whatsoever was presented by
t he governnent on the issue of the standard of care to which
Appel | ant shoul d be held, and the Judge did not take judicial
notice of any factors which m ght have shown that a reasonably
prudent master woul d have requested tugs in this situation. The
only testinony to be found in the record on this issue is favorable
to Appellant. The sole expert witness to testify stated that he
approved of Appellant's decision (Tr. 194-195). The Marine
Superi ntendent for Ecol ogical Shipping Corp., called by the
governnent, testified on cross exam nation that he thought
Appel | ant had made the right choice (Tr. 124-126). The Del aware
Ri ver pilot aboard the vessel at the tine in question, when
i nformed that the portable generators were all the power the vessel
had, that the filters were changed tw ce between Trinidad and the
Br eakwat er Anchorage, and that Appellant was waiting for additional
filters before proceeding up the river, did not recommend that tugs
be requested for assistance. It is true that the pilot testified
I n response to a hypothetical question that he woul d have
recommended t hat "naybe we need tugboats at the head of the Liston
Range, Bouy 42 of the channel, where the channel narrows." (Tr.
103). However,the basis for this reponse was a factual description
of the situation which was both inconplete and incorrect. The
Judge hinself noted this, but allowed the answer to stand
nonet hel ess, since it was adequate in light of the Iimted nunber
of facts he was given. (Tr. 103). Wen given a nore conplete set
of facts, the pilot withdrew fromhis first position (Tr.113, 117).

The burden in this case was on the governnent to show that
Appel l ant, by not requesting tugs, acted in a manner that was
contrary to what a prudent master woul d have done under the sane
circunstances. This is especially so where there was no all egation
t hat Appellant violated any statute or regul ation.
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CONCLUSI ON

The governnent failed to present substantial evidence of a
reliable and probative nature to support a finding that Appellant
was negligent in failing to request tugs fromthe nouth of the
Del aware River to a berth in Marcus Hook, Pennsyl vani a under the
ci rcunstances of this case.

ORDER

The order of the Administrative Law Judge dated at New YorKk,
on 18 July 1975, adnoni shi ng Respondent is VACATED.

O W SILER
ADM RAL, U.S. Coast Guard
Conmandant

Signed at Washington, D. C., this 8th day of OCTOBER 1976.
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master, acts reasonabl e and prudent
not shown by evi dence

**xxx  END OF DECI SION NO. 2080 ****=*

Top

file:////hgsms-lawdb/users/K nowl edgeM anagementD...20& %20R%6:201980%20-%202279/2080%20-%20FUL TON.htm (7 of 7) [02/10/2011 9:32:48 AM]



	Local Disk
	Appeal No. 2080 - James L. FULTON v. US - 8 October, 1976.


