Appea No. 2075 - Richard A. Boylesv. US - 20 September, 1976.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT NO. ( REDACTED)
| ssued to: Richard A Boyles

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2075
Ri chard A. Boyl es

Thi s appeal has been taken in accordance with Title 46 United
Stated Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 17 March 1976, an Adm ni strative Law Judge of
The United States Coast CGuard at Anchorage, Al aska, suspended
Appel l ant's seaman docunent for one nonth outright plus two nonths
on six nonths' probation upon finding himguilty of negligence.
The specification found proved alleges that while serving as a
Tankerman on board the Barge 17, O ficial No. 268 871 under
authority of the docunent above captioned, on or about 4 March
1976, Appellant failed to take adequate precautions to prevent
cunul ated oil on the deck of the barge fromentering the navigable
waters of the United States by allowing the oil to drain off the
stern of the barge.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of five witnesses, and four exhibits.

I n defense, Appellant offered in evidence testinony of two
W t nesses, and one exhibit.

At the end of the hearing, the Judge rendered a witten
deci sion in which he concluded that the charge and specification
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had been proved. He then served a witten order on Appell ant
suspendi ng Appel |l ant's Tankerman's Endorsenent for a period of one
mont h outright plus two nonths on six nonths' probation.

The entire deci sion and order was served on 17 March 1976.
Appeal was tinely filed on 17 March 1976.

FI NDI NGS OF FACT

On 4 March 1976, Appellant was serving as a Tankerman on board
the Barge 17, O ficial No. 268 871 and acting under authority of
hi s docunment while the ship was in the port of Anchorage, Al aska.
Appellant, in the course of his enploynent, was charged with
unl oading the Barge 17, a petroleum barge that had arrived at the
port of Anchorage during the early norning hours of 3 March 1976.

At the tine of the barge's arrival at Anchorage, there was snow and
ice on its deck. The barge is designed so that any liquid on deck
will collect at a | ow point am dships, which is bordered on each

si de by environnental dans.

Rai n and unseasonably warm weat her caused the snow and ice on
t he deck of the barge to nelt, which resulted in water being
coll ected on the deck, and sone of that water draining off the
barge into Cook Inlet. A visible sheen was detected on the water
coll ected on the deck of the barge, and in the waters of Cook Inl et
adj acent to the barge. Coast Guard personnel estimated that
bet ween one-half pint and one pint of oil had entered Cook Inlet
m xed with the water drainage.

Coast Guard personnel observed the unl oadi ng operation, off
and on, throughout 3 March 1976 and on the norning of 4 March 1976
until the | oading operation was shut down in order to thoroughly
cl ean up the barge deck. During their observations, Coast Cuard
personnel instructed Appellant on proper nethods for absorbing and

contai ning any potential discharge of oil. Appellant followed the
Coast Guard instructions, and the actions he took were approved by
Coast Cuard personnel. A negligible amount of oil entered Cook

Inlet through rain water drainage and snow nelt fromthe barge,
despite Appellant's approved attenpts to contain and absorb the
oil.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Admi nistrative Law Judge. Because of the disposition of this
case, it is unnecessary to recite the specific argunents rai sed by

Appel | ant .
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APPEARANCE: John H.  Bradbury, Esqg., of Anchorage, Al aska.

OPI NI ON

Appel  ant was charged with negligently failing to prevent
di scharge of a harnful quantity of oil into the navigable waters of
the United States. In order to prove that charge, the Coast Guard
nmust prove that Appellant failed to conformto the standard of care
defined in 46 CFR 5.05-20(a) (2). That standard requires that
Appel | ant take only those actions that a reasonably prudent
t anker man woul d take under the sane circunstances with which
Appel l ant was confronted. It does not require Appellant to take
actions beyond that standard to prevent any possi bl e discharge.
(See Commandant's Deci si ons 2054( LESSE), 2011(d MBERT), and 1982
(GOLTEN).) Nor does the presence of a harnful quantity of oil in
the vicinity of Appellant's operation create a presunption of
negl i gence requiring an explanation from Appel | ant.

The testinony in this case established that Appellant had
acted with diligence and with all due care. The Adm nistrative Law
Judge, in this case, applied the strict liability standard of
section 311(b) of the Federal Water Pollution Control Act (FWPCA)
and ruled that the FWPCA standard created a presunption of
negl i gence and a burden on Appellant to overcone that presunption.
Under the judge's formnulation, the very presence of oil in the
water created a duty in Appellant to explain that presence
irrespective of a finding that Appellant had used all due diligence
in attenpting to prevent a discharge.

It is true that the FWPCA creates a standard of strict
liability for discharges of harnful quantities of oil onto the
navi gabl e waters of the United States, but that standard applies
only to proceedi ngs brought pursuant to the FWPCA. A proceedi ng
under R S. 4450 on a charge of negligence still requires that
charge proved by the standard established in 46 CFR 5. 05-20(a) (2),
even when there is an apparent violation of the FWCA. Simlarly,
in an R S. 4450 hearing, evidence indicating only the occurrence of
a discharge is insufficient to create a presunption of negligence;
any di scharge nmay or nmay not have been caused by negligence.
Negligence in a hearing of this type nust be proved, not presuned.
Even if a discharge could have been proved that would give rise to
assessnent of civil penalty under the FWPCA, that proof could not,

al one, support a prina facie case of negligence. The
burden of proving renmained in the Investigating Oficer.

CONCLUSI ON

In light of the foregoing, | find that the record in this case
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fails, as a matter of law, to disclose any manner in which
Appellant failed to live up to the standard of performance
established as the test in R S. 4450 negligence proceedings.

Wt hout substantial evidence to support the charge all eged, the
order of the Adm nistrative Law Judge nust be vacated, and the
charge di sm ssed.

ORDER

The order of the Administrative Law Judge dated at Anchorage,
Al aska, on 17 March 1976, is VACATED and the <charge is DI SM SSED.

E. L. PERRY
Vice Admral, U S. Coast Quard
Vi ce Commmandant

Signed at Washington, D.C., this 20th day of Sept. 1976.

| NDEX

Negl i gence
FWPCA strict liability inapplicable
Presunption not created by oil discharge
No shift in Burden of proof

Evi dence
of FWPCA violation insufficient to create presunption of
negl i gence
burden of proof

O 1 Pollution
evi dence of discharge insufficient to create presunption of
negl i gence
evi dence of discharge does not shift burden of proof in
negl i gence case
failure to explain presence of, not sufficient to establish
negl i gence

Presunpti ons

of negligence not raised by evidence of discharge of oil
****x*x  END OF DECI SI ON NO. 2075 ****x
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