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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 441494
| ssued to: Robert J. LONEN, BK-335952

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2074
Robert J. LOWNEN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 28 August 1975, and Adm nistrative Law Judge of
the United States Coast Guard at New York, New York, revoked the
radar observer endorsenent issued to Appellant and suspended his
| icenses for a period of six nmonths upon finding himguilty of
m sconduct. The specification found proved alleges that while
serving under authority of the |icense above captioned, on or about
13 August 1973, Appellant did wongfully and know ngly obtain from
the United States Coast CGuard, at Coast Guard Marina | nspection
Ofice, Baltinore, Maryland, a renewal of a radar endorsenent to
his Master's license No. 441494, through the presentation of a
fal se docunent attesting to his satisfactory conpletion of the
Radar Safety and Navigation Course at the Maritine Institute of
Technol ogy and Graduate Studies, which course he had in truth and
in fact not satisfactorily conpleted; the fal se docunent concerned
being, Maritine Institute of Technol ogy and G aduate Studies'
Certificate of Advanced Training Collision Avoi dance Radar, dated
26 January 1973, which docunent, if valid, would have |awfully
entitled himto said endorsenent under the authority of 46 CFR
10. 02-9(a) (5).
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At the hearing, Appellant was represented by professional
counsel, and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence nunerous
docunents including stipul ati ons, depositions, correspondence, and
publications, and the testinony of two w tnesses.

I n defense, Appellant offered in evidence simlar docunentary
mat erial and his own testinony.

At the end of the hearing, the Judge rendered a witten
decision in which he concluded that the charge and specification
had been proved. He then entered an order revoking the endorsenent
as radar observer and suspending all |icenses issued to Appell ant
for a period of six nonths.

The entire decision was served on 5 Septenber 1975. Appeal
was tinely filed and perfected on 20 April 1976.

FI NDI NG OF FACTS

On 13 August 1973, Appellant, acting under authority of his
| icense, applied for renewal of his |license at the Mrine
| nspection Ofice, Baltinore, Maryland, and was issued a renewal
| icense wwth a endorsenent as radar observer.

The detailed findings necessary in the initial decision are
not required here in view of the disposition to be nade of the
case. It is enough to add that Appellant had been given by one
Hopki ns, Dean of Adm nistration at the Maritine Institute of
Technol ogy and Graduate Studies (M TAGS), a certificate of
conpletion of training in the use of radar for collision avoi dance,
Wi th the spoken assurances that Appellant, as a devel oper of the
course and fornmer denonstrator of equi pnment used in the school, was
preem nently qualified for the certificate and that the certificate
woul d be accepted by the exam ning officer at the Coast Guard
office in satisfaction of Coast Guard requirenents. Appell ant
presented the certificate accordingly, no discussion of it took
pl ace at the Coast Guard office, and the |license was routinely
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r enewed.

Earlier, an instructor at M TAGS had been i ssued a renewal of
| i cense as nmaster with radar observer endorsenent at the sane
Baltinore office without denponstrati on or exan nati on and w t hout
production of a certificate fromany school. This fact was known
to Appell ant when he renewed his |icense.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that the evidence is
insufficient to support a finding that the specification was
proved, particularly with respect to the confusion of docunents
relied upon to establish the requirenents for renewal of a |license.
In view of the disposition to be nmade, Appellant's other bases for
appeal need not be revi ewed.

APPEARANCE: Marvin E. Schwartz, Esq., New York City

OPI NI ON

This case is simlar in many respects to the one considered in
Deci sion on Appeal No. 2062 and the issues rai sed be Appellant are
In great part the sane. |ssues dealt with there, however, need not
be consi dered here because a variety of circunstances nakes a
different result necessary.

The case here was rested upon correspondence constituting an
approval of M TAGS for the purpose of issuance of certificates, on
a certain state of the Federal regul ations governing radar observer
endorsenents for |icensed deck officers, and on the testinony of

t he exam ning office who handl ed the transaction at the Marine
| nspection Ofice at Baltinore when Appellant renewed his |icense.

In No. 2062 the Appellant was a party to the arrangenents and
under st andi ngs entered wth the Coast Guard wth respect to M TAGS
and was chai rman of the Board of Trustees overseeing the operation
of the school. Appellant here, although he was an officer of the
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uni on of which the other Appellant was president and had earlier
assisted in the devel opnent of the use of the radar

col | i si on-avoi dance techni ques presented at the school, was not, or
was not shown to be, a party of the arrangenents and
under st andi ngs, was not involved in the acconpanyi ng

correspondence, and was not connected ex officio with
supervi sion or operation of the school.

For Appellant to be found to have commtted m sconduct as
al | eged he nust be shown to have actual or constructive notice that
his actions were w ongful.

On 13 August 1973, the date of renewal of Appellant's |icense,
the regul ations applicable to renewals directed that an Oficer in
Charge, Marine |Inspection, either require that the applicant
"denonstrate" his know edge of radar use or determ ne that the
applicant was famliar with radar use through witten exam nati on.

However, 46 CFR 10.02-9(e) (5) stated that " a certificate of
successful conpletion of a radar sinulator course...approved by the
Commandant...is acceptabl e evidence of...continuing

qualification...wthout the exercise or examnation specified...."
For the nonent, this is the only regulation of concern. Quibbling
aside, it directed that an applicant for a renewal of deck officer

| icense with radar observer endorsenent, in the situation of
Appel l ant, either " denonstrate" his proficiency under subparagraph
(3) present evidence in the formof a certificate froman approved
school under subparagraph (5). The witten exam nation called for
by subparagraph (4), while undoubtedly an acceptabl e net hod of

qualification, was not one of the sine qua non
al ternatives for Appellant.

It was the contention of the Investigating Oficer (and the
Adm ni strative Law Judge so found) that M TAGS was a school
approved under this provision, that the approval of the school's
certificate was conditioned upon the recipient's actual attendance
for a period certain in a course adm nistered by the school, that
the presentation of the certificate was in fact a claimto have so
partici pated, that acceptance of the certificate by the exam ning
officer inplied reliance on the conditions inposed, and that
Appel | ant was aware of all these elenents or was on proper
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constructive noti ce.

The facts in this case do not add up to the necessary
knowl edge on the part of Appellant that woul d render him cul pable.

Looking first to the regul ations, know edge of which is
chargeabl e to Appellant, for standards governing the conduct of an
applicant in Appellant's position, we find that there were at the
time two bearing upon certificates fromschools in connection wth
radar observer endorsenents. One of these, 46 CFR 10. 05-46,
specified certain schools as approved by the Conmandant, M TAGS not
bei ng one of them and indeed [imted the possibility of approval
to "Governnment operated schools." Had Appellant consulted this
| ist he m ght have had reason to believe that M TAGS was not
approved at all, in which case he could only have hoped to rely on
an error at the Baltinore Marine Inspection Ofice for acceptance
of the certificate. Had this been all, there would have been no
support for the allegation necessary to the charges here that the
docunent, "if valid, would have lawfully entitled [him to [an]
endorsenent...." Necessarily, however, it was the Investigating
O ficer's position that this provision of the regul ations was
entirely unrelated to 46 CFR 10.02-9(e) (5); it is necessary to
find here that M TAGS was in fact approved for the purpose. It is
repeated that the regulation held solely applicable here, on this
theory, while not on its face confined to Governnent operated
school s, does not identify and individual school but speaks only of
one "approved by the Commandant."

The vehicle for approval of the M TAGS course was a reply sent
to a letter from Captain O Cal |l aghan, President of the Masters,
Mates and Pilots, witing in his capacity as chairman of the Board
of Trustees of the Maritine Advancenent, Training, Education and
Safety Program a trust which operates M TAGS. Thus letter was
dated 27 January 1971. The reply was a letter dated 10 February
1971, addressed to Captain O Callaghan as Chai rman of the Board of
Trustees, signed by the Chief, Oficer of Merchant Marine Safety,
at Coast CGuard Headquarters. This |letter authorized approval for
"all men successfully conpleting your course of instruction
outlined in your curriculum..." The approval stated was for
pur pose of both 46 CFR 10.02-9(e) (5) and 46 CFR 10.05-46(d). The
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| etter also declared that notice of the approval woul d be published
I n the Federal Register.

Appel | ant was not an imedi ate party to this correspondence,
there is no evidence that he had know edge of it or its specific
contents, and no notice relative to the nmatter was published in the
Federal Regi ster.

The letter of 10 February 1971 nentioned a "curricul unf which
had apparently been submtted i ndependently of the letter of 27
January 1971, although no tine period for the course is specified.
In this connection two docunents were al so i ntroduced into evidence
Wi t hout objection. One was a brochure celebrating the dedication
of new physical facilities of MTAGS in February 1972, published
sone tine after "md-May" 1972. Al though described as a "brochure
of courses offered” it is, in pertinent part, nmerely descriptive of
t he equi pnent available at the school. The other docunent is a
“summary" of a course, undated, outlining a schedul e of four weeks.
No connection with Appellant was established for this material.

A second exchange of correspondence relative to M TAGS
approval took place in the latter part of 1972. On this occasion,
one A. Sanford Linouze, Executive Director of MTAGS, by letter of
21 July 1972 requested approval of a two week course of training
for purposes of 46 CFR 10.02-9(e) (5) and 46 CFR 10.05-46(d). No
reference to the earlier correspondence or "approval" was nade.
The reply to this, dated 25 Septenber 1972, authorized approval as
to 46 CFR 10.02-9(e) (5) but "w thhel d" approval as to 46 CFR
10. 05-46(d) until such tinme as the latter could be anended to
elimnate the reference to "Governnent operated" wth respect to
schools. Again, no reference was nade to the earlier
correspondence or approval, nor did it appear that the earlier
("four week" course?) approval under 46 CFR 10.05-46(d) had been
wi t hdr awn.

No connection between Appellant and this correspondence was
shown, nor was there publication in the Federal Register. Unlike
the case of the 1971 correspondence, this correspondence was
circulated anong a limted Coast CGuard internal distribution. The
formin which it was circulated was not within an approved
directive system pursuant to CG 199-1 (The Coast Guard Directive

Systenm) and constituted, of course, no kind of notice to
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Appel lant. (For this reason, in considering another docunent

Wi thdrawn fromthe hearing record, the Adm nistrative Law Judge
erred in taking official notice of another such "directive" to form
the predicate for a finding of fact, since the docunent in question
did not qualify as an approved Coast Guard directive.) Appellant,
of course, had no know edge of this material circulated through
certain Coast Cuard internal channels.

The two week course, purportedly approved on this occasion for
pur poses of 46 CFR 10.02-9(e) alone, was never effectuated. This
| eaves the actual state of affairs in some confusion and
additionally mlitates against any inference of know edge, actual
or inputed by law, on the part of Appellant.

What is found then, in this record, is no nore than that
Appel l ant was told by a third party, one Hopkins, a Senior
| nstructor and Dean of Adm nistration at M TAGS, that he was
entitled to a MTAGS certificate and that the Coast Guard would
accept it in lieu of denonstration or examnation for a renewal of
his |icense. The examner for licensing in Baltinore did in fact
routinely accept w thout question the certificate presented by
Appel l ant. Here again the exam ner was relying on internal Coast
GQuard advisory material of which Appellant could have no know edge.

Y

It is true that the Adm nistrative Law Judge was not i npressed
with Appellant's disclainer of intent to deceive in his acceptance
of the certificate and his presenting it to the Exam ner. However,
rejection of the testinony of Appellant as suspect, or even as
I nherently unbel i evabl e, does not establish the truth of a contrary
or contradictory proposition. Decision on Appeal No. 894. There
must be substantial evidence for the other proposition. The nere
fact that Appellant was an officer of the Union who had earlier
assisted in the setting up and denonstration of the sinulators
installed at the school does not establish privity to the
unpubl i shed correspondence between officers of the school itself
and Coast Quard officials and unpublished instructions to Coast
GQuard personnel .

CONCLUSI ON

file:////hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%6201980%20-%202279/2074%20-%20L OWEN.htm (7 of 9) [02/10/2011 9:32:05 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10215.htm

Appea No. 2074 - Robert J. LOWEN v. US - 20 September, 1976.

The evidence is insufficient to establish that Appell ant
"wrongfully and know ngly" obtained fromthe United States Coast
GQuard a renewal of his license through the presentation of a false
docunent. Because of the action to be taken there is no need to
| ook to the terns of the fornulation of the Admnistrative Law
Judge' s order.

ORDER

The order of the Adm nistrative Law Judge entered at New YorKk,
New Yor k, on 28 August 1975, is VACATED. The findings are SET
ASI DE, and the charges are DI SM SSED.

O W SILER
Admral, U S. Coast Guard
Conmandant

Signed at Washington, D. C., this 20th day of Septenber 1976.

| NDEX
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Regul at i ons
| ack of publication, effect of

Subst anti al Evi dence
not created by nere rejection of testinony
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