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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S LI CENSE NO. 429 370
| ssued to: Leo H Wiesthoff

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2071
Leo H Wiest hof f

Thi s appeal has been taken in accordance with Title 46 Code of
Federal Regul ations 5.30-1 and 3.

By order dated 20 May 1975, an Adm nistrative Law Judge of the
United States Coast Guard at San Francisco. California, suspended
Appel | ant' s seaman docunents for eight nonths outright upon finding
himaguilty of negligence. The specifications found proved all eges
that while serving as a pilot on board the SS NORFOLK (Lib.), on 22
January 1975, Appellant did negligently cause the vessel to ground
in the vicinity of Anchorage 25, Carquinez Strait, San Francisco
Bay, and |l ater on the sane date, negligently failed to correctly
ascertain the conditions of tidal currents thereby causing said
vessel to collide with the south tower of the Benicia-Mrtinez
Bri dge causi ng severe danage to the support tower protective
cri bbi ng.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of six wtnesses, as well as eighteen exhibits.
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I n defense, Appellant offered in evidence his own testinony,
the testinony of eight other w tnesses, and six exhibits.

After conclusion of the hearing, the Judge rendered a witten
deci sion in which he concluded that the charge and two
specifications had been proved. He then served a witten order on
Appel | ant suspending all licenses issued to Appellant, for a period
of eight nonths outright.

The entire decision and order was served on 20 May 1975.
Appeal was tinely filed on the sane day.

FI NDI NGS OF FACT

The SS NORFOLK is a foreign flag tank vessel of Liberian
regi stry and was bound for the Phillips Petrol eum Conpany's Anorco
Refinery situated on Suisun Bay, wthin the San Franci sco,
California, harbor. There is no federal statutory requirenent that
foreign flag vessels entering U S. ports froma foreign voyage be
under the navigational control of a federally licensed pilot. 46
U S. C 364, 215, 211.

The laws of the State of California require that incom ng
“foreign voyage" vessels carry state |icensed bar pilots when
traveling fromthe high seas to the Bays of San Francisco. Cal.
Har bors and Navi gati on Code 1125 (WEST 1976). On 21 January 1975,
t he NORFOLK engaged a San Franci sco bar pilot near the entrance to
San Franci sco Bay and proceeded into the quieter waters of the Bay.
Later on the sane date, the state bar pilot was relieved by the
Appel | ant near Alcatraz |Island. Appellant was under the enpl oynent
of Phillip's Petroleum Corporation, and his assigned duty was to
act as pilot for the vessel en route to the Anorco Refinery for
of f | oadi ng.

The Appellant held a Coast Guard issued nmaster's |license with
pi | ot age endorsenents for San Francisco Bay and its tributaries.
In addition, he held comm ssions from several nunicipal port
districts in California for pilotage in their respective harbors.
There was no statutory requirenent that the NORFLOLK carry a
federal pilot during this operation. There were no regulatory
requi renents for a federal pilot as authorized by Section 101(5) of
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the Ports and Waterways Safety Act, 33 U S.C. 1221(5).
Additionally, there were no state statutory requirenents that the
NORFOLK carry a conpul sory state pilot during this latter
operation. Neither did the |local pilot comm ssions Appellant held
apply to the area of this operation.

The NORFOLK being fully | oaded was required to anchor to wait
for proper tidal conditions to permt docking at her destination.
Later, upon wei ghing anchor, it was discovered that she was aground
in soft nmud. Wth the assistance of two tugs she was eventual ly
refl oat ed.

The NORFOLK then continued her voyage until in the vicinity of
her destination. Wth the tide flooding and visibility poor due to
fog the vessel went out of control and collided with the protective
fender system surroundi ng one of the support |egs of the
Beni ci a-Martinez Bridge. Damage to the bridge as a result of the
i ncident was estimated to be in excess of half a mllion dollars.

The vessel was not damaged as a result of the grounding. The
vessel was damaged as a result of its collision with the bridge,
but not to the extent to cause a discharge of any of its cargo.
Prior to and during both of these incidents, the Appellant was
serving as pilot of the NORFOLK and in this capacity had full
charge of the navigation of the vessel and concom t ant
responsibility for the safety of the ship and its crew. Charges
wer e brought and the hearing conducted solely under the authority
of RS. 4442, 46 U S.C 214.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Various grounds are urged, however,
since the issue of jurisdiction will be dispositive it will not be
necessary to discuss other issues.

APPEARANCES: John E. Droeger, Esg. and Robert Childs, Esq. of
Hall, Henry, Qdiver, and McReavy, San Francisco, California.

OPI NI ON
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Appel | ant argues that R S. 4442, 46 U S. C. 214, does not
provide the statutory authority for the Coast Guard to
adm ni stratively proceed agai nst a Coast Guard issued federal
pilot's license and that, presumably as a consequence, the hearing
and its findings are void for lack of jurisdiction.

The Coast Guard has reviewed the recent court decision in

Dietze v. Siler, Cvil Action No.75-3501, (E.D. La., 14 June

1976), which is related and has decided that it will not appeal the
Dietze decision to a higher court. Therefore, the Coast Guard, in
accordance with its policy of uniformty of |aw enforcenent, wll
follow the Dietze decision not only in the Eastern District of

Loui siana but in all districts in those cases involving pilots.

CONCLUSI ON

Since the hearing bel ow was brought solely under authority of
46 U.S.C. 214, | find that there was | ack of federal jurisdiction
to suspend or revoke Appellant's federal |icenses.

ORDER

The order of the Adm nistrative Law Judge, dated at San
Franci sco, California, on 20 May 1975, is VACATED.

O W SILER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 8th day of Sept. 1976.

| NDEX
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Dietze v. Siler

Di sm ssal of Charges
civil penalties, right to seek not prejudiced

Jurisdiction

Dietze v. Siler, discussed
| ack of, 46 U.S.C. 214
pilots, on foreign ships

Pilots
jurisdiction over, on foreign ship

Dietze v. Siler

Ports and Wat erways Safety Act
pilots, regulation of
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