Appea No. 2070 - Harold Payne v. US - 1 September, 1976.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S LI CENSE No. 461 083
| ssued to: Harold Payne

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2070
Har ol d Payne

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 24 February 1976, an Adm nistrative Law Judge
of the United States Coast CGuard at San Francisco, California,
suspended Appellant's |license for one nonth outright upon finding
himaguilty of m sconduct. The specification found proved all eges
that while serving as Master on board the MV MALASPI NA under
authority of the license above captioned, on or about 21 June 1975,
Appel l ant did violate 33 CFR 80.6 by attenpting to overtake and
pass the F/V FOREST in O ga Strait, Al aska, w thout proposing a
neans to safely do so and wi thout obtaining a prior assent; thus,
by failing to make his intentions known, did contribute to a
collision with said vessel with resultant loss of life to the
oper at or.

At the hearing, Appellant was represented by counsel and
entered a plea of not guilty to the charge and specification.

The I nvestigating Oficer introduced in evidence a nunber of
exhibits and stipulations, and the testinony of two w tnesses.
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Fol | ow ng and unsuccessful notion to dism ss the charge,
Appel | ant offered no evidence on the nerits. However, after the
charge was found proved, Appellant offered evidence in mtigation.

At the end of the hearing, the Judge reserved deci sion pending
subm ssion of witten briefs. On 24 February 1976 he rendered a
witten decision in which he entered the finding of proved and
ordered the suspension of all licenses issued to Appellant, for a
peri od of one nonth outright.

The entire decision and order was served on 1 March 1976.
Appeal was tinely filed on 15 March 1976.

FI NDI NGS OF FACT

On 21 June 1975, Appellant was serving as Master on board the
MV MALASPI NA and acting under authority of his license while the
ship was underway in the Qga Strait. The MV MALASPINA is a
passenger class ferry, 375.1 feet in length, with a register
breadth of 73.5 feet and gross tonnage of 2928. It is the |argest
ferry of the Alaska Marine H ghway System the F/V FOREST is a
wood- hul | ed vessel 33.5 feet in length with a gross wei ght of nine
tons. (Oga Strait, Alaska, is a narrow channel with a total wdth
varyi ng between 500 and 1,000 yards. The deep water portion of the
channel is, in places, as narrow as 500-600 feet.

As the MALASPI NA approached the sout heast entrance to the d ga
Strait, Appellant and other w tnesses who were on the bridge
observed ahead approximately 16 small fishing vessels. Appell ant
t hereupon reduced speed to approximately ten knots and ordered one
| ong bl ast of the MALASPINA's whistle to be sounded to alert those
I n the channel of her presence. Those pleasure craft that were no
al ready out of the center of the channel noved to the sides, with
two exceptions.

Prior to the MALASPI NA's one | ong blast the F/V FOREST was
approximately 400 feet in front of the MALASPINA. At the sound of
t he bl ast the FOREST was seen by two of three w tnesses who
testified, to pull to its port, then resune its original course
parallel to the MALASPI NA, about 50 or 60 feet to the left of the
MALASPI NA' s proj ected course. Also, 400 feet in front of the
MALASPI NA was a snmall green runabout (16' to 18'). Its position
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was approximately 100 feet to the right of the MALASPI NA' s
proj ected course.

After the one |ong blast was sounded by the MALASPI NA as she
entered the channel, a period of tinme elapsed during which the
MALASPI NA, proceeding at 10 knots, was in an overtaking situation
to the FOREST, proceeding at 8 knots. No further signal was given
by either vessel, and no radi o contact was nade. No passing sinal
was sounded by the MALASPI NA, and accordingly, no assent signal was
returned by the FOREST.

Suddenly, the green runabout noved quickly forward across the
pat hs of both the MALASPI NA and the FOREST. It had sufficient
speed to clear and did clear both vessels. As or soon after the
green boat was seen to nove fromright to left in front of the
FOREST, and when the FOREST was approximately 100 feet to the left
of the MALASPI NA, the FOREST suddenly veered to the right and into
the path of the oncom ng MALASPI NA. Appel |l ant ordered the danger
signal to be sounded and ordered the MALASPI NA full astern.

Al t hough the FOREST nade one final turn to the left, it was too
| ate, and the two vessels collided. The FOREST sank wth the | oss
of life of its operator, the sole occupant.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that the Narrow Channel
Rule of Article 25, Inland Rules of the road, gave the MV
MALASPI NA the privilege to proceed through the O ga Strait w thout
proposi ng to pass and receiving an assent to that proposal. 1In the
alternative, it is contended that the situation at the tine of the
collision is governed by the special circunstances rule, that the
| nvestigating O ficer did not neet the burden of proof in
supporting the charge, and that the sole cause of the collision was
the fault of the F/V FOREST. appellant contends, further, that the
charge, to be valid, should have read "violation of regul ation"
rat her than m sconduct.

APPEARANCE: Jacob M kkel borg, Esq., of Mriarty, Long, M kkel borg
& Broz.

OPI NI ON
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Appellant's first contention is that no duty existed on the
part of the MALASPINA to sound a passing signal and to receive an
assent fromthe FOREST. Appellant contends that the effect of the
1966 Anendnent to 33 U . S.C. 210 (Article 25, Inland Rules of the
road) was to dispense with the requirenent of sounding a passing
si gnal by "burdened" vessels navigating narrow channels. The
Amendnent st at es:

“I'n narrow channels a steam vessel of |ess than
sixty-five feet in length shall not hanper the safe
passage of a vessel which can navigate only inside that
channel . "

The legislative history of this amendnent sets forth the various
reasons for establishing the right of way of burdened vessels, but
It does not state that establishing the right of way thereby

di spenses with the signals required by Rule 24, and I amunw | ling
to conclude that this intent was inplied. (See 1966 U. S. code,
Cong. & Adm News, p. 4130.)

Appel | ant next contends that no passing signal need have been
sounded by the MALASPI NA because the special circunstances rule
permtted a departure fromthe ordinary rules of the road. The
speci al circunstances rule, however, has been construed as arising
only in those dire situations when adherence to the ordinary rules
woul d place the vessels in certain danger. The rule as set forth
in 33 US C 212, Article 7, Inland Rules, states as foll ows:

“I'n obeying and construing these rules due regard shall
be had to all dangers of navigation and collision, and to
any special circunstances which may render a departure
fromthe above rul es necessary in order to avoid

| mredi ate danger." (enphasis added)

It is Appellant's theory that the rule applies to this case because
as many as 16 small pleasure boats were present in Aga Strait when
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t he MALASPI NA approached the sout heast entrance. After the
MALASPI NA sounded one | ong bl ast, however, her projected course was
cleared by all but two of the small vessels. As already set forth
in the findings of fact, there then followed a period of tine
during which the MALASPI NA was in an overtaking situation to the
FOREST. It was at this point that the proposal to pass ought to
have been sounded, and the special circunstances rule cannot be
held to apply since, at this point, there was no evi dence of

| mredi ate danger to justify a departure fromthe established rules.
Furthernore, there was no evidence that Appellant did not have tine

to give the required signal and wait for an assent. |In The

MAGG E J. SMTH, 123 U S. 349 (1987) the Suprenme Court held that
t he special circunstances rule does not apply to vessels in
ordi nary navi gation which sight each other at an anple distance.

In Giffin on Collision, 228, p. 516, the author states that
the special circunstances rule "is not to be treated as a |icense
to di sobey the ordinary rule when the navigator takes it in his

head to do so. There nust be a sudden danger or an

unexpect ed devel opnent." (enphasis added) Wen the proposal

to pass should have been sounded, the FOREST was one of only two
smal | vessels in the channel. She was sighted froman anple

di stance, and | can find no reason which would justify application
of the special circunstances exception.

Appel l ant cites The PAVONI A, 26 Fed. 106 (1885) for the
proposition that the special circunstances rule does apply to this

case. However, the court in The PAVONIA held only that if two
ferryboats which often pass each other, having adopted a nethod of
doi ng so understood and acted upon by both navigator, it may be
consi dered a special circunmstance. There is no evidence that the
MALASPI NA and t he FOREST had adopted a passing agreenent to this

effect. Therefore, the holding in The PAVONI A i s not rel evant
to Appellant's case.

Appel | ant al so contends that the prescribed rule need not have
been adhered to since it was his experience that small fishing
vessels rarely, if ever, responded to whistle signals. He states
that even if a proper passing signhal had been sounded, the FOREST
woul d not have given and assent. This theory has previously been
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addressed by the Conmandant, who held in Decision on Appeal,
CHOTIN, 782, that the fact that a small vessel rarely answers
signal s does not excuse a Respondent fromcarrying out his
obligations under the Pilot rules. Although other cases have

excused a Respondent fromliability for collisions occurring
when attenpting to overtake a vessel which as not given an assent
to pass, in every one of these case the pass was not attenpted
unl ess and until the overtaking vessel first sounded the signal
mandat ed by the rules, and in nost cases, repeated that signal or

attenpted to nake radio contact with the overtaken vessel. (The
NORTH STAR, C.C. A 2, 151 Fed. 168 (1907); The OCEANUS, 12
Blatchf. 430 (1875); Long Island Railroad v. Killien, C C A

2, 67 Fed. 365 (1895); and, nore recently, Conmmandant's Deci sion
on Appeal, 2045 (ROALAND).)

Simlarly, Appellant's argunent that it was customary in his
| ocal e not to sound passing signals to small vessels nust be
dismssed. 1In order to effectively raise this argunent, Appell ant
woul d have been required to plead and prove the existence of the

customas a fact. This he did not do. (See The DELAND, 39
F.2d 926 (1930); The NEWPORT NEW5, C.C. A 4, 105 Fed. 389

(1900); The JOHN BRADY, C.C. A 3, 131 Fed. 235 (1904).
Furthernore, even if proved, a customin violation of law wi || not
be enforced unless it is not "safe and practicable” to act in the

way prescribed by law. LA FRANCE, C C A 2, 12 F. 2d 337

(1926). | do not believe that Appellant could have successfully
proved that it would not have been safe and practicable for himto
propose a passing signal to the FOREST as the FOREST was bei ng
overt aken.

Appel l ant al so raises the fact that the one | ong blast sounded
by the MALASPI NA as she entered the O ga Strait is used by the
Coast Guard in the narrow VTS | anes of the Thirteenth Coast Guard
District, and, nore specifically, in Puget Sound. the use of this
substitute, however, is authorized only during certain situations,
such as yachting regattas, and only by prearrangenment with | ocal
yacht clubs, pilots and other user groups. There is no evidence
that a simlar arrangenent had been nade between the MALASPI NA and
ot her users of the Aga Strait.

Y
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It is Appellant's contention that he was i nappropriately
charged with m sconduct since it was alleged that he had viol at ed
33 CFR 80.6 Appellant therefore feels he should have instead been
charged with "violation of regulation.” However, the term
"violation of regulation” can only be used as the basis for a
charge when the regul ation violated was issued pursuant to a
statute found within Title 52 of the Revised Statutes. 33 U S. C
80.6 (Rule VIIl) is not one of the provision of Title 52. (See

Commandant ' s Deci si on on Appeal, 1986 (WATTS).)

Appel | ant al so contends that "m sconduct” is not one of the
bases stated in 46 U S. C. 239 upon which a suspension and
revocati on proceedi ng may be brought. The Conmandant has addressed

this argunent in the past (Commandant's Deci sion on Appeal,
1283 (SOLFRANK), and found it to be wthout nerit.

V

Finally, appellant contends that the Investigating Oficer
failed to neet the burden of proof, and that the charge agai nst
Appel l ant nust, therefore, be dismssed. It is Appellant's
contention that in order to prove a violation of 33 CFR 80.6 the
| nvestigating Oficer nust al so have proved that the MALASPI NA was
at fault for causing the collision with the FOREST. Appellant the
argues that the MALASPI NA was not at fault, and that the sole cause
of the collision was the "inexplicable and radi cal change of course
of the FOREST." In response to Appellant's contention, it nust be
poi nted out that the charge in this case is not negligence;

t herefore, negligence need not be prove. Nor was this proceeding
conducted to determ ne the cause of the collision. The charge

agai nst Appellant stated that he attenpted to overtake and pass the
FOREST wi t hout proposing a neans to safely do so. the evidence is
uncontroverted that Appellant did, in fact, act as charged. It is
therefore ny opinion that the charge was proved.

CONCLUSI ON

The charge agai nst Appellant is supported by substanti al
evidence of a reliable and probative character, as required by 46
CFR 5. 20-95(b). Appellant was obliged to adhere to the ordinary
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rul es of the road and cannot be excused for failing to do so in
| ight of the factual circunstances of this case.

ORDER

The order of the Adm nistrative Law Judge dated at San
Franci sco, California, on 24 february 1976, is AFFI RVED.

E.L. PERRY
Vice Admral, U S. Coast Guard
Vi ce Commmandant

Si gned at Washington, D.C., this 1st day of Sept. 1976.

| NDEX
Bur den of Proof
m sconduct
Bur dened Vessel
duty of
failure to establish passing agreenent
Charges and Specifications
m sconduct
vi ol ation of regulation

Col li sion
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cust om
overtaking situation
passi ng agreenent, failure to establish

rul es, departure fromnot permtted

speci al circunmstances, not present
Cust om
regul ation, relation to
Mast er
m sconduct when Rul es of road viol ated
M sconduct
di sti ngui shed from negligence
of Master, when Rules of Road viol ated
overtaking situation
viol ation of regul ation
Navi gation, rules of
duty of overtaking vessel
duty of burdened vessel in narrow channel
overtaking situation

passi ng agreenent, failure to establish
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speci al circunstances, not present
vi ol ation of
Overtaking situation

Pr oof
burden of, m sconduct

Ri ver or channel
narrow channel rule - duty of burdened vessel to
sound proposal to pass
Si gnal s
failure to sound
Speci al G rcunst ances
hel d not applicable

Violation of Rule

m sconduct

negl i gence not necessary
**x**x  END OF DECI SION NO. 2070 ****x*
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