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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NES' S LI CENSE NO. ( REDACTED)
| ssued to: WIlliamB. Wod

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2064
WIlliamB. Wod

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 19 Septenber 1975, an Adm nistrative Law Judge
of the United States Coast Guard at San Francisco, California,
revoked Appellant's seaman docunents upon finding himaguilty of
m sconduct. The specification found proved alleges that while
serving as a nmessman on board the United States SS PRESI DENT
CLEVELAND under authority of the docunent above captioned, on or
about 17 Decenber 1972, Appellant did "wongfully assault and
batter a fellow crewrenber, Ronald B. K Lyman, to wit with a
"buck' knife and that it resulted in his death.”

At the hearing, Appellant was represented by counsel and
entered a plea of not guilty to the charge and specification.

The I nvestigating O ficer introduced in evidence portions of
the ship's | ogbook, statenents nade before the U S. Vice-Consul in
Hong Kong by wi tnesses to the incident, and other docunentary
evi dence, and also called two witnesses to testify.

I n defense, Appellant offered in evidence portions of the
ship's log. He also testified on his owm behal f and nade several
of fers of proof.

At the end of the hearing, the Judge reserved decision. On 19
Sept enber 1975, he rendered a witten decision in which he
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concl uded that the charge and specification had been proved, and
entered an order revoking all docunents issued to Appellant.

The entire decision and order was served on 24 Septenber 1975.
Appeal was tinely filed on 17 QOct ober 1975.

FI NDI NGS OF FACT

On 17 Decenber 1972, Appellant was serving as a nessman on
board the United States SS PRESI DENT CLEVELAND and acti ng under
authority of his docunent while the ship was at sea. Wile
Appel lant was in the pantry performng his duties as nmessman, the
deceased advised himthat he did not |ike the way Appel | ant spoke
to a fell ow crewnenber, Thomas Sweeney. At that tinme the deceased
was under the influence of al cohol and possibly under the influence
of barbituates, having been seen earlier in the day by crewrenber
Janes Shaffer swall owi ng a capsul e of what appeared to be Nenbut al
The deceased then grabbed Appellant by the throat or neck and
pul l ed himacross a hot plate in the pantry. Appellant, who was
not injured, broke |oose and pulled a 'buck' knife from his pocket.
Pant ryman Sweeney pushed the deceased out of the pantry and
Appel l ant returned to his duties. The deceased, who had no duties
in the pantry area, returned to the pantry about 15 mnutes |ater
and again created a disturbance. This time Pantryman Sweeney told
Appellant it would be better if he left in order to avoid trouble.
As Appel l ant was making his exit, the deceased agai n grabbed hi m by
the throat, pushed himup against a wall and threatened him
Pantryman Sweeney again intervened, pulled the deceased off
Appel l ant, and suggested that Appellant | eave his station.
Appel l ant went to his room sat down for a few nonents, then went
to look for his supervisor, the Third Steward, to seek help. After
bei ng unable to locate his supervisor at the supervisor's duty
station, Appellant returned to his room appearing, according to his
roommate CGerald Sallee, agitated, nervous and upset. A mnute or
two |ater, the deceased entered Appellant's room and indicated that
he wanted to fight Appellant. Wen Appellant refused, the
deceased, who was unarned, grabbed Appellant by the throat and
t hrew hi m across the room through the door and up against the wall
of the passageway. As the deceased cane towards Appellant in the
passageway, Appellant drew his knife, shouted "Stay away," and
started backing down the narrow, dead-end passageway. The deceased
pounced upon Appellant, and as the deceased continued to attack,
Appellant held the knife in front of him noving it ina "parry
type of notion." The deceased, even after being cut by the knife
seven tines, continued to attack and had to be pulled away from
Appel lant by M. Sallee and ot her crewnenbers who appeared on the
scene. The deceased was renoved to the ship's hospital where the
ship's surgeon attenpted to treat himw th an intravenous sol ution
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of Dextran and Saline. The surgeon reported that the stab wounds
were all superficial with very little bleeding, and that the

deceased was still irrational and thrashing around violently so
that he had to be forcibly restrained. The surgeon reported,
further, that it was inpossible to start an IV ("... apparently

this man had sone di sease requiring |V nedication or he was using
sonme formof drug and injected it into hinself. Fine fresh needle
mar ks were noted on both anterior and cubital areas, plus many nore
ol d needl e marks." Surgeon's Report). Suddenly, the patient
suffered a total cardiovascul ar coll apse and expired. The causes
of death were listed as foll ows:

"(1) Possible drug intoxication (type of drug unknown)
(2) Total cardiovascul ar coll apse

(3) Shock

(4) Miltiple stab wounds on chest and abdonmen 7 in all."

On 18 Decenber 1972, the foll ow ng day, an extensive
i nvestigation was conducted on board the vessel, and statenents
were given before the Anmerican Vice Counsul in Hong Dong. O her
statenments were taken at the Vice Counsul's O fice. Later, the
Federal Bureau of Investigation prepared a report, in which it was
recommended that no action be taken against Appellant. Appellant
was not charged with any offense by the Coast Guard until 6 Mrch
1975, sone 27 nonths after the incident. No explanation was given
for this delay except that an investigation begun in 1973 was
sidelined for nore inportant matters. Appellant continued to serve
under the authority of his docunment until 24 Septenber 1975 when
the Adm nistrative Law Judge ordered that Appellant's docunents be
revoked.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the

Admi nistrative Law Judge. It is contended that the decision and
order of the Adm nistrative Law Judge contains errors of both |aw
and fact and should be reversed. It is contended further that the

Adm ni strative Law Judge's denial of Appellant's notion to dism ss
the charge and his failure to provide Appellant access to the

i nvestigative reports possessed by the Coast Guard were error and
constitute violations of due process of |aw under the Fifth
Amendnent of the U. S. Constitution.

APPEARANCE: At the hearing: Mchael Berger, Esqg. of Weinstein,
Wel sh & Berger; On Appeal: Al exander Anolik, Esq. and Dennis S.
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Weaver, Esqg. of Al exander Anolik, a Professional Law Corporation.

OPI NI ON

| find that the unexplained delay of 27 nonths between the
time of the incident and the filing of charges by the Coast Guard
constitutes a denial of due process, and that the charge agai nst
Appel | ant nmust therefore be di sm ssed.

Al t hough thorough investigations of the incident were nade
imediately followng its occurrence on 17 Decenber 1972, no
charges were filed until 6 March 1975. No explanation for this
delay can be found in the record. |[In Decision on Appeal
1350( WRI GHT) the Commandant hel d that an excessive and unjustified
delay in the filing of charges will not result in dismssal if no
resul tant prejudice has been shown. However, in this case the
record is replete with indications of prejudice and the
difficulties encountered by Appellant in the preparation of an
adequat e def ense.

In U S. v. Jackson, 504 F. 2d 337 (1974) the U S. Court of
Appeals for the Eighth Crcuit held that the due process cl ause of
the Fifth Arendnent to the U S. Constitution requires a bal ancing
of the reasonabl eness of a delay against any resultant prejudice.
The fact that a charge has been filed within the statute of
limtations alone is not controlling if these additional factors
are not considered. In the instant case, the Adm nistrative Law
Judge deni ed Appellant's notion to dism ss because of the delay
based solely on the fact that the charge had been filed within the
regul atory period and did not consider whether due process required
di sm ssal of the charge. This constituted error. As the U S
Suprene Court held in United States v. Marion, 404 U S. 307
(1971), the statute of limtations does not fully define an
individual's rights. Although Marion is a crimnal case, it is
undoubtedly applicable to this case as well. To hold otherw se
woul d nmean that the due process clause of the Fifth Amendnent does
not apply to admnistrative hearings which are "renedial" rather
than "punitive" in nature. However, cases decided prior to
Marion have held that the due process clause applies to both
crimnal and adm nistrative proceedi ngs, particularly where an
individual's livelihood is threatened by the adm nistrative action.
Brinkenfield v. United States, 369 F. 2d 491 (1966). See al so
Honer v. Richnond, 292 F. 2d 719 (1961).

Therefore, due process requires that we |look not only to see

i f the charge agai nst Appellant was brought within the statutory
period, but also to see if the delay prejudiced himin any way.
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Evi dence of actual prejudice suffered by Appellant is denonstrated
by the fact that several key witnesses to the incident had
di sappeared and were not traceable either by Appellant or the Coast

GQuard; one of the witnesses had died; and every w tness who
testified expressed difficulty recalling the events in question.
There is no evidence that this case was so conplex as to require a
27 nmonth investigation. On the contrary, thorough investigations
of the incident were conpleted both by the American Consul ate in
Hong Kong and by the FBI within a short period of tinme. Copies of
both investigations were sent to the Coast Guard, but no action was
taken. |Instead, Appellant was required to answer charges agai nst
himand recall in second by second detail events which had
transpired nore than two years previously. | find that to require
Appel l ant to defend hinself under these circunstances is violative
of due process.

CONCLUSI ON

The record shows that Appellant suffered actual substanti al
prejudi ce by being required to answer a charge invol ving events
occurring 27 nonths in the past, when w tnesses becane unavail abl e
and each and every witness who did testify expressed difficulty
recalling details of the event in question. |1, therefore, conclude
that the charge agai nst Appell ant nust be di sm ssed.

ORDER

The findings of the Admi nistrative Law Judge are SET ASI DE,
the order dated at San Francisco, California, on 19 Septenber 1975

i s VACATED, and the charge and specification are DI SM SSED.
O W SILER
ADM RAL, U. S. Coast Guard
Commandant

Signed at Washington, D.C., this 14th day of July 1976.

| NDEX
Adm ni strative Proceedi ngs
Fifth Amendnent, applicability of

Constitutional Rights
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Fifth Amendnent
Due Process

Deni al of
Heari ngs

del ay, effect of

del ay unexpl ai ned and acconpani ed by prejudice, dismssed
Statute of limtations

applicability of

does not fully define defendant's rights

*x*xx*x  END OF DECI SION NO. 2064 *****
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