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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 411202
| ssued to: John R NEWHOUSE

DECI SI ON OF THE COVIVANDANT
UNI TED STATES OF AMERI CA

2061
John R NEWHOUSE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Reqgul ations
5. 30- 1.

By order dated 10 Decenber 1975, an Adm nistrative Law Judge
of the United States Coast Guard at Baltinore, Mryland suspended
Appel lant's |icense and docunent for three (3) nonths on twelve
(12) nonths' probation upon finding himguilty of m sconduct. The
speci fication found proved all eges that while serving as Master on
board the United States MV MYRON C. TAYLOR under authority of the
| i cense above captioned, on or about 12 May 1975, Appel |l ant
vi ol ated the provisions of the Coastw se Load Line Act, 46 U S. C
88c, in wongfully permtting the MV MYRON C. TAYLOR, O N. 228960,
to be so | oaded as to subnerge her l|ordliness on a voyage from
Rogers City, Mchigan, to Lorain, OChio.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating O ficer introduced in evidence several
docunents and the testinony of one wtness, the Coast Guard
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| nspect or.
I n defense, Appellant testified in his own behalf.

At the end of the hearing, the Judge rendered a witten
deci sion in which he concluded that the charge and specification
had been proved. He then entered an order suspending all |icenses
and docunents issued to Appellant, for a period of three (3) nonths
on twelve (12) nonths' probation.

The entire decision and order was served on 15 Decenber 1975.
Appeal was tinely filed on 12 January 1976.

FI NDI NGS OF FACT

On 12 and 13 May 1975, Appellant was serving as Master on
board the MV MYRON C. TAYLOR and acting under authority of his
| icense while the ship was on a voyage from Rogers City, M chigan
to Lorain, Chio in the Geat Lakes.

The MV MYRON C. TAYLOR, a sel f-unloader type bulk cargo
vessel (O N 228690), departed Rogers Cty on 12 May 1975 with a
cargo of 14296 tons of linmestone. Prior to her departure drafts
fore and aft were taken by the first and third mates. The drafts,
as recorded in the TAYLOR S | og, were 22 feet 1 inch forward and 22
feet 4 inches aft. Additionally, her freeboard was checked on the
out board side by visual observation of her load |Iine and by
measuring her mdship draft with a "draft board." Using this nethod
her m dship outboard draft was cal cul ated at 22 feet 2 5/8 inches.
Prior to departure the TAYLOR S inboard freeboard and i nboard
m dship draft were not observed. However, her |load |line was
observed after her departure by docksi de personnel and no report of
her | oad |ine being subnerged was nade.

On 13, May 1975, while the TAYLOR was underway on the Bl ack
Ri ver in the approaches to Lorain, Chio, a Coast Guard |nspector,
Chief Warrant Oficer Cark C. Logsden, received a report that the
Lorain Coast CGuard Station had "observed the TAYLOR coming into the
river wiwth her load |ine subnerged.” Upon receiving this
i nformation Warrant O ficer Logsden proceeded to the dock and
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wat ched the TAYLOR pass by approximately 100 feet off the dock. As
he wat ched the TAYLOR go by "it seened to (Logsden) that she was
subnerged on her load lines."

When the TAYLOR was approximately one ship length fromthe
unl oadi ng dock, Appellant comenced preparations for unloadiing.
The preparations included swi nging the unl oadi ng boomto starboard

and punping ballast water to conpensate for "boomlist.” In
docki ng the TAYLOR Appel |l ant placed her bow in a nudbank and swung
her stern into the dock. Wile her lines were still being nade up

Warrant O ficer Logsden boarded the TAYLOR, announced that he woul d
be making a | oad line inspection, and requested that the punping of
bal | ast water cease. By that tinme at |east 300 tons of ball ast

wat er had been punped aboard the TAYLOR

Once aboard Warrant O ficer Logsden proceeded, with the
assi stance of one of the nmates, to take ballast readings. After
soundi ng the ballast tanks he had the coxswain of a board fromthe
Coast CGuard Station take draft readings fore and aft. Warrant
O ficer Logsden hinself then took m dship freeboard readings. The
freeboard readi ngs observed by Warrant O ficer Logsden were 9 feet
6 inches on the port side and 9 feet 2 inches on the starboard
side, for an average observed freeboard of 9 feet 4 inches.
Warrant O ficer Logsden then proceeded to the bridge, exam ned the
| oad line certificate, and noted that the m d-sunmer freeboard was
10 feet 1 inch. Fromthis information Warrant O ficer Logsden
concl uded that the TAYLOR was subnerged bel ow her load lines in
violation of the Coastw se Load Line Act, 46 U S.C. 88c.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that:

(1) The charge and specification are legally incorrect since
a violation of 46 U S.C. 88c is not wthin the purview of
46 U. S. C. 239,

(2) The Investigating Oficer failed to present a prinma
facie case of either a loadline violation or m sconduct
and thus it was error for the Adm nistrative Law Judge
not to have granted Appellant's notion to dismss,
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(3) The Adm nistrative Law Judge erred in nmaking evidentiary
findi ngs which were unsupported by the record and these
errors result in reversible error, and

(4) The penalty inposed is unduly harsh and excessive when
the record is viewed as a whol e.

APPEARANCE: Ray, Robi nson, Keenen and Hanni nen by David M
Spotts.

OPI NI ON

The substance of Appellant's initial argunent is that since
t he Coast Guard Load Line Act provides its own system of penalties,
46 U.S.C. 88g, the sanctions in 46 U S. C. 239 cannot be used
agai nst one who violates the Load Line Act. In other words
Appel | ant contends that the renedies in 46 U S.C. 88g are

exclusive. |In support of this argunent he cites Bul ger v.
Benson, 262 F. 929 (9 Cr, 1920) and In the Matter of License

308840 and MM Docunent No. Z181417 (In Re Edel heit's License),
1968 A M C. 1034. However, neither of these cases provide any
meani ngful support to Appell ant.

Appel l ant correctly states that the factual setting in his
case is simlar to that in the Edel heit case. However, the
procedural setting is not. There edel heit had been charged with
"violation of a statute" rather than "m sconduct” and the Hearing
Exam ner dism ssed the charge since the load |ine | aws were not
part of Title 52 of the Revised Statutes. 1In a |ater case, Appeal
deci sion 1842 (SORIANO, the examner's rest the idea that a

master's |icense could not be proceeded agai nst under 46 U. S. C. 239
for violation of the load |line laws. M reasoning for differing
with the result reached by the Adm nistrative Law Judge is set out
at sone |length at pages 16-19 of the SORI ANO opi ni on and need not
be repeated here. For the purposes of the present case it is
sufficient to note that | specifically held that "violation of a
load line lawis clearly “m sconduct' authorizing action to suspend
or revoke a license." See al so Appeal Decisions 1697 ( CAMENQCS),
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1827 ( CANDARAS), and 1805 (MEYER).

Appel | ant' s argunent based upon the holding in Bul ger v.
Benson has al so been dealt with previously. In Appeal decision
1574 (STEPKINS) | extensively discussed Bul ger v. Benson and
found it i1 napplicable to these proceedings, a view which | have
reaf firmed on nunerous occasions. Additionally, in the sane
decision, | nmade the foll owi ng observations with regard to whet her
remedi al action under 46 U.S.C. 239 nmay be taken for violation of
a statute which has its own system of sanctions:

| f the act alleged happens to be a violations of a statute not
in Title 52, it may be charged as "m sconduct" "negligence",
or "inattention to duty", as appropriate, not wthstanding
that there may be a nonetary penalty provided within the
statute itself.

The el ection to pursue one renedy provided by statute does not
precl ude ot her authorized action; when Congress has provided
nore than one nethod of dealing with conduct, whether in

separate (as in R S. 4450 and, e.g. the Rules of the Road)
or in the sane statute (as in 46 U S.C. 526a), all nethods nay
be utilized.

Contrary to Appellant's assertion, the alleged violation is
clearly within the purview of 46 U S. C. 239 and both the charge and
specification are legally correct.

Appel l ant's next two argunents are related. |In one Appell ant
urges that the Investigating Oficer failed to present a prina

facie case and in the other that the Adm nistrative Law Judge
made findi ngs of fact which were unsupported by the record. Both
argunents are concerned essentially, with the sufficiency of the
evi dence. For purposes of these proceedi ngs the standard for
measuring the sufficiency of the evidence is that the charge and
speci fication nust be supported by substantial evidence of a
reliable and probative character. 46 CFR 5.20-95. Since | have
concl uded, after careful exam nation of the record, that
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substanti al evidence does not exist to support the charge and
speci fication against Appellant's |icense, his two argunents need
not be specifically addressed.

In finding a | ack of substantial evidence in this case | am
initially concerned with evidence that was, or should have been,
avai |l abl e but was never presented at the hearing. The testinony of
two ot her Coast Guard w tnesses could have been of considerable
assistance in this case. The first was the person who observed the
TAYLOR from Lorain Coast Guard Station and reported to Warrant
O ficer Logsden that she was "comng into the river wth her |oad
| i ne subnmerged.” This report was used by the Admnistrative Law
Judge to support his ultimte conclusion that the TAYLOR was
subnmer ged bel ow her m d-summer |load line. Opinion, p. 13. This
report is, wth respect to proof that the TAYLOR was over | oaded,
hearsay. Wile strict adherence to the rules of evidence is not
required in these adm nistrative proceedi ngs, 46 CFR 5. 20-95
requires "that hearsay evidence shall be rejected if the decl arant
Is readily avail able to appear as a "w tness."

In the absence of sone contrary evidence in the record it nust
be presuned that this Coastguardsman | ocated at a near by Coast
Guard Station was "readily available" and, this, it was error for
the Adm nistrative Law Judge to consider the report as supporting
evidence of a violation. On the other hand, had this w tness been
produced and questioned fully about the circunstances of his
observations, val uable evidence in support of the specification
m ght have been obt ai ned.

The other witness was the coxswain of the Coast Cuard vessel
t hat assisted Warrant O ficer Logsden in his load |ine
i nvestigation. |f the TAYLOR was subnerged bel ow her load |ine
this witness could have provided direct evidence of that fact from
his own observations. Additionally he could have testified as to
the draft readings that he observed. In this regard it is
| nportant to note that the Adm nistrative Law Judge sustai ned
Appel l ant's objection to Warrant O ficer Logsden testinony
regardi ng the draft readi ngs observed by the coxswain. Transcript,
p. 25. Curiously, while excluding this evidence at the hearing,
the Adm nistrative Law Judge did use the draft readi ngs observed by
the coxswain in his findings of fact, nos. 14 and 18. Naturally,
if the Adm nistrative Law Judge used this evidence to reach his
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ulti mate concl usion, he would be in error.

In addition to these wtnesses there was ot her evidence that,
i f produced, would have shed considerable |light on this case. This
woul d include a copy of the Load Line Certificate and infornmation
concerni ng the punping capacity of the TAYLOR s ballast punps and
a neans of converting the ballast tank soundings to the anount of
bal | ast on board. Presunably, the latter information could have
been readily obtained fromthe TAYLOR s chi ef Engi neer.

The Adm nistrative Law Judge, in finding the charge and
specification proved, relied on three observations that the TAYLOR
was subnerged bel ow her md-summer load line. The first was the
hearsay report that soneone at Lorain Coast Guard Station had
observed the TAYLOR with her load |ine subnmerged. As previously
di scussed this report cannot be used to support the guilty finding.
The second observation is Warrant O ficer Logsden's initial
sighting of the TAYLOR when he was standing on the dock. Wth
respect to this observation the Adm nistrative Law Judge nade the
follow ng finding of fact:

CWO Logsden t hereupon proceeded to the west shore of the
said river, at an estimated 100 to 120 yards fromthe
vessel, at the Anmerican Shipbuilding Conpany Shipyard
from which he could observe the vessel's port side as she
proceeded underway up the river. From his observati ons,
CWO Logsden determ ned that the |load |ine of the vessel
was submer ged.

This finding is unsupported in the record and, at l|least in part,
directly contrary to the evidence. Warrant O ficer Logsden's
testinony on this point appears at three places in the transcript.
First, on direct exam nation at page 21, he stated:

| wal ked down to the dock, which was close to ny office,

and as | watched her go by it seened to ne that she was
subnerged on her |oad |ine.

On cross-exam nation Appellant's counsel asked a short series
of questions concerning this initial observation at pages 55-56:
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Q As the vessel went past the shipyard and the dock
where you were standing - -

A. Yes, sir.

Q - - it is necessary for the vessel to turn?

Q To followthe river?

Q Wiat effect does a turn have on the vessel ?
A. It depends on the speed; it will probably Iist over.

Q List over? That would subnerge one side nore than
t he ot her?

A. Yes, sir.
Q How far away were you fromthe vessel ?
A. 100 feet.

And, at page 62 on recross-exam nation, the foll ow exchange
occurr ed:

Q Wen you observed the vessel for the first tine, was
she on an even keel ?

A. | couldn't say. | observed her fromthe dock. Al
| can say, she was all eged overl oaded because her

over | oadi ng marks were out of sight.
Q I'mjust tal king about her |ist.

A. | have no idea.
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The Admi nistrative Law Judge is wong in concluding fromthe
record, that, at the tinme of his initial observation, "CW Logsden
determ ned that the load |line of the vessel was subnerged." At
this point Warrant O ficer Logsden had made no determi nations - the
TAYLOR nerely seened subnerged on her |load |ine and was
al | eged overl oaded. Additionally, in the Admnistrative Law
Judge's finding, the 100 feet testified to by Warrant O fi cer
Logsden becones 100 to 120 yards. Thus, despite the finding of the
Adm ni strative Law Judge, Warrant O ficer Logsden's initial
observation provides little in support of the charge and
speci fication.

The remai ni ng observation of subnergence is Warrant O fi cer
Logdden's Load Line Inspection. Initially |I note that, based on
the record evidence, section 3-9-20D of the Merchant Marine Safety
Manual (CG 203) was not followed. This section requires the
| nvestigator to observe, as part of his inspection, the position of
the applicable load line in respect to the surface of the water on
both the port and starboard sides.

Wiile the failure to make these observations need not be fatal
I n every case, where, as in this case, the other observations nade
during the inspection are sonewhat doubtful, the absence of
carefully observed | oad |Iine subnergence wei ghs heavily agai nst
finding a violation.

The ot her observation nentioned in the Merchant Marine Safety
Manual include draft readings, which in this case were excl uded
from evidence, and m dshi ps freeboard readings. Wth respect to
t he freeboard readi ngs obtained by Warrant O ficer Logsden, the
record casts consi derable doubt on their accuracy. First, Warrant
O ficer Logsden was unable to recall, with any precision, the
nmet hod used to obtain the TAYLOR s freeboard. Transcript, p.
53-55. Appellant's description of the nethod used to determ ne
freeboard, while perhaps subject to sone bias, also inspires no
confidence on the accuracy of the neasurenent. Transcript p.
93-94. second, Warrant O ficer's Logsden's neasurenents of
freeboard were made after he knew that the TAYLOR had been punpi ng
bal | ast water, yet he nmade no attenpt to account for this in his
cal culations. The Adm nistrative Law Judge recogni zed this fact
and, by maki ng i ndependent cal cul ations, attenpted to correct this
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error. Unfortunately, his calculations, attenpted to correct this
error. Unfortunately, his calculations are subject to question due
to a lack of support in the record for the assunptions he made with
respect to the anount of ballast water punped. Finally, although

| have gone outside the record to nake the cal cul ati ons,
observations reported in Warrant Officer Logsden's Load Line

| nspection Report (1.QO Exhibit No. 2) are inconsistent with the
nmeasurenents in the TAYLOR s Load Line Certificate. The Load Line
Certificate, on file at Coast Guard Headquarters states that the
TAYLOR s extrene m d-summer draft is 22 ft 2 1/8 inches. Added to
her allowable m d-sumrer freeboard of 10 feet 1 inch, the total is
32 ft 3 1/8 inches. However, when the average draft and average
freeboard fromthe Inspection Report are added together, the total
Is only 32 feet, a shortfall of 3 1/8 inches. The mssing 3 1/8

| nches adds to the doubt surrounding the freeboard neasurenent.

I n concl usi on, none of the three observations of |oad |ine
subnergence relied on by the Adm nistrative Law Judge provide
substanti al evidence of a violation of the Coastw se Load Line Act.
Thus, the charge and specification nust be di sm ssed.

L1
Due to the result in this matter it is unnecessary to discuss

Appel lant's final assertion of error concerning the propriety of
t he sanction inposed by the Adm nistrative Law Judge.

ORDER

The order of the Admi nistrative Law Judge dated at Baltinore,
Maryl and on 10 Decenber 1975, is VACATED.

O W SILER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 22nd day of June 1976.
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