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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT NO. ( REDACTED)
AND LI CENSE NO. R 25828
| SSUED TO. ROBERT JOHNSON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2056
ROBERT JOHNSON

Thi s appeal has been taken in accordance wth Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 7 August 1975, an Adm nistrative Law Judge of
the United States Coast CGuard at San Franci sco suspended
Appel l ant' s seaman docunents for 3 nonths on 12 nonths' probation
upon finding himguilty of m sconduct. The specification found
proved all eges that while serving as a Radio Oficer on board the
United States SS PACI FI C BEAR under authority of the docunent and
| i cense above captioned, on or about 22 Novenber 1974, Appell ant
di sobeyed a | awful order of the Master to check for radio traffic
from Nagasaki, Japan

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of the ship's nmaster and a consultant to the ship's owner, the
ship's 1 og and ot her docunents.

I n defense, Appellant offered in evidence his own testinony
pl us docunentary and character evidence.

At the end of the hearing, the Judge rendered an oral decision
i n which he concluded that the charge and specification had been
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proved. He then entered an order suspending all docunents, issued
to Appellant, for a period of 3 nonths on 12 nonths' probation.

The entire decision and order was served on 11 August 1975.
Appeal was tinmely filed on 26 August 1975.

FI NDI NGS OF FACT

On 22 Novenber 1974, Appellant was serving as a radio officer
on board the United States SS PACI FI C BEAR and acti ng under
authority of his license and docunent while the ship was at sea.
On 22 Novenber 1974 the SS PACI FI C BEAR departed Pusan, Korea for
Kobe, Japan. On the sane day, Captain Paul Jones, then serving as
Master, spoke with the Appellant and asked if the ship's agents in
Kobe had replied to nessages sent earlier. Wen the Appellant
responded that no replies had been forthcom ng the Master suggested
that the Appellant check Nagaski Radio. On direct exam nation the
Master stated that this suggestion to Appellant was nore of a
request than an order. The Appellant did not nonitor Nagasaki
Radi o, but continued to nonitor Choshi and Kobe Radi os.

Wil e Appellant's m sconduct is alleged to have occurred on 22
Novenber 1974, no entry was made in the log until 5 Decenber 1976
when the ship arrived in San Pedro, California.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Admi nistrative Law Judge. It is contended that the "order" was not
an order of the kind which is actionable under the statute, that it
was regarded by both the Master and Appel |l ant as a suggestion, that
the "of fense"” was not charged agai nst Appellant until 10 (sic) days
|ater, and that it was "proven" by use of evidence "that was not
even renotely reliable.™

APPEARANCE: Jay A. Darwin, Esq. Counsel.

OPI NI ON
I
The Admi ni strative Law Judge based his decision on three
sources, (1) the testinony of M. Nations, consultant to Pacific
Far East Lines, owner of the ship, (2) the testinony of Captain

Jones, the ship's nmaster, and (3) the ship's |og.

| fail to understand the purpose for which M. Nations was
called to testify. The only issue involved in this case is whether
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or not the Appellant failed to obey a | awful order given by the
Master. M. Nations had no direct know edge of the commrunication
bet ween the Master and Appellant. Whether or not it was "conmon
practice" to check for radio traffic from Nagasaki or whet her
Appel I ant coul d have done so is not relevant to the specification
as alleged. Nor was M Nations' expertise required to point out
that the radio | og did not show t hat Appellant had checked for
traffic from Nagasaki, since Appellant did not contest that el enent
of the specification.

Moreover, with respect to M. Nations' credibility as a
W tness, it nust be noted that he had been personally involved in
a labor dispute with the Appellant on at | east one prior occasion,
and that hostile communi cati ons had passed between them M.
Nations' hostility and bias agai nst the Appellant cannot be
di sregarded, and his credibility as a wtness is dimnished as a
result. Therefore, the Judge erred in crediting M. Nations'
testi nony as he did.

The testinony of the Master should be given primary
consideration in determ ning whether or not the four elenents of
the offense were satisfied (1) was a | awful order issued, (2) did
t he Appell ant have know edge of the order, (3) did he have a duty
to obey the order, and (4) did he fail to obey it). An exam nation
of the record discloses that even the Master hinmself was uncertain
as to whether or not he had given an order. On direct exam nation
the Master stated that his comment to Appellant was nore of a
request than an order. \Wen asked, also on direct, if he thought
t he Appellant would carry out the request he replied, "Yeah, nore
or less." (R 137) |If the Master could not be certain that what he
sai d shoul d have been construed as an order | cannot see inposing
upon the Appellant a higher |evel of understanding. It seens to ne
that a sufficient degree of specificity and certainty on the part
of the individual who clainms to have given the order is required
before el enents one and two of the offense can properly be
satisfied. (See Decision on Appeal No. 1883).

In addition to the testinony of the two witnesses agai nst
Appel l ant, the Adm nistrative Law Judge relied upon an entry nade
in the ship's log sone thirteen (13) days after the all eged
i nci dent occurred. 46 USC 702 provides that "(U) pon the comm ssion
of any of the offenses enunerated in 701...an entry thereof shal

be made in the official |og book, on the day on which the offense

was commtted ...." (enphasis added). Section 702 provides,
further, that "the offender...shall, before (the) next arrival at
any port, or, if (the vessel) is at the tinme in port, before her
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departure therefrom be furnished with a copy of such entry..."

The evident purpose of the protections afforded by this section is
to prevent prosecutions for breaches of discipline except in those
cases where the Master deens the matter of sufficient inportance
while the circunstances are fresh in his nenory and before there is
any tenptation to nmake use of the incident for sone other purpose.
(See U.S. v. Browmn, D.C O. 1876, Fed. Cas. No. 14,672.) The fact
that the Master did not see fit to enter the alleged incident into
the log until the ship arrived in San Pedro, California, sone 13
days subsequent, raises a question in ny mind as to the true reason
for which the entry was made. Not only does this failure to conply
with the protections afforded by 702 render the entry highly
suspect, but when coupled with the Master's testinony on the stand
that he could not state wth certainty that what he had said to
Appel I ant woul d be construed as an order, | cannot concl ude that
the charge is supported by substantial evidence of a reliable and
probative character as required by 46 C.F. R 5.20-95(b).

The Investigating Oficer has he burden of proof to establish
the m sconduct alleged, and he nust do so by neans of substanti al
evidence. | hold in this instance that this burden was not net,
and that the charge agai nst Appellant nust therefore be dism ssed.

CONCLUSI ON

| conclude that substantial evidence does not exist to support
a finding that a lawful order identifiable as such was given by the
Master. Therefore, the Appellant did not fail to obey a | awful
order as alleged by the specification and is not guilty of
m sconduct as char ged.

ORDER

The findings of the Adm nistrative Law Judge are Set Aside,
the order of the Admi nistrative Law Judge dated at San Franci sco on
7 August 1975 is Vacated, and the charge and specification are

di sm ssed.
O W SILER
Admral, U S. Coast Quard
Commandant
Signed at Washington, D.C., this day of 1976.
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*xxxx END OF DECI SION NO. 2056 *****
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