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Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 5. 30-1.

By order dated 14 Cctober 1975, an Adm nistrative Law Judge of
the United States Coast CGuard at San Diego, California, revoked
Appel | ant' s seaman docunents upon finding himguilty of "conviction
for a narcotic drug law violation." The specifications found
proved al |l eges that on or about 21 July 1971, Appellant was
convicted in Superior Court in the County of San Diego for a
violation of California Health and Safety Code, section 11530.5
(possession of marijuana for sale).

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating O ficer introduced in evidence the certified
duly attested abstract of the court record, crimnal mnutes of the
Superior Court of the State of California, probation order, and
order remandi ng Appellant to the custody of the sheriff.

| n defense, Appellant offered in evidence a certified, duly
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attested copy of an order fromthe Superior Court setting aside the
plea of guilty in the State crimnal action, vacating such plea and
entering a plea of not guilty and dism ssing the information
pursuant to section 1203.4(a) of the California Penal Code.
Appel l ant al so testified on his own behal f.

At the end of the hearing, the Judge rendered an oral decision
i n which he concluded that the charge and specification had been
proved. He the entered an order revoking all docunments issued to

Appel | ant .

The entire decision was served on 14 Qctober 1975. An anended
deci sion and order was subsequently served on 30 October 1975.
Appeal was tinely filed on 24 Cctober 1975.

FI NDI NGS OF FACT

Appel l ant is the holder of nmerchant mariner's docunent nunber
Z-786 465. On or about 21 July 1971 Appellant was convicted in
Superior Court in the County of San D ego for a violation of
California Health and Safety Code, section 11530.5 (possession of
marijuana for sale). Appellant was remanded to prison for a term
of five nonths, plus three years' probation.

On 13 August 1975 Appel |l ant was charged to appear at a hearing
| ooking to the suspension or revocation of his nerchant mariner's
docunent based upon the above conviction.

On 24 Septenber 1975 the Superior Court set aside the plea of
guilty in the crimnal action, vacated said plea, entered a plea of
not guilty, and dism ssed the information pursuant to section
1203.4 of the California Penal Code.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Counsel for the Appellant contends that
section 1203.4 of the California Penal Code sets aside a conviction
for all purposes, so that no conviction now exists as defined by 46
U S . C 239b. Counsel further contends that 46 U S.C. 239b shoul d
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be construed as perm ssive rather that nmandatory, so that
Appel | ant' s docunents are not required to be revoked as the

Adm ni strative Law Judge held. Alternatively, counsel urges that
Appel | ant be granted adm nistrative clenency in view of the tine
| apse since the narcotics conviction and Appel lant's excel | ent
previ ous and subsequent record.

OPI NI ON

46 CFR 5.03-10(b) provides that "(a)n order of revocation wl|
be rescinded by the Commandant if the seaman submts satisfactory
evi dence that the court conviction on which the revocation is based
has been set aside for all purposes....” In this brief on appeal,
counsel for Appellant contends that section 1203.4 of the
California Penal Code operates to expunge Appellant's narcotics
conviction fromthe record. However, it does not do so "for all
pur poses” as required by section 5.03-10(b). For exanple, the
prior conviction may be pl eaded and proved in a subsequent
prosecution of the defendant for any other offense, it may be used
to prevent the defendant frombeing licensed to practice certain

prof essions, and the conviction will prevent the defendant from
obtaining a permt to own, posses or have in his custody or control
any firearm capabl e of being concealed on the person. In

Garci a- Gonzales v. Immgration and Naturalization Service, 344

F. 2d 804, 808 (9th Cr. 1965) the court said, "by its own terns,
as well as by the terns of other statutes, section 1203.4 does not,
in fact, release all penalties and disabilities. It is sheer
fiction to say that the conviction is "w ped out' or "“expunged ."
The Commandant has | ong held that section 1203.4 of the California
Penal Code does not conme within the neaning of "set aside for all
pur poses” as expressly set forth in the regulation. (See
Commandant ' s Deci sion 1223, 1746, and 1786.) Therefore, for the
purpose of this case it suffices to say that a conviction exists
upon which to predicate a revocation proceeding and to uphold a
finding that Appellant's nerchant mariner's docunent woul d be

r evoked.

|1
Counsel for Appellant also contends that the Adm nistrative
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Law Judge erred when he stated that he had no discretion to revoke
or not to revoke once the elenents of the narcotics conviction were
found proved. However, the Commandant has interpreted 46 U S. C
239b to provide that the only discretion is whether or not

revocation proceedings wll be instituted. [The Secretary "my
take action.] Once that decision is nmade, 46 U S.C. 239b states
that the judge "shall" enter a revocation order. the

adm nistrative |aw judge's analysis of his duty was therefore
correct; the power of discretion rests with the convening authority
rather that wwth the trier of fact.

The docunentary evidence nore that adequately supports a
finding that Appellant, while holder of the above captioned
docunent, was convicted of a narcotics offense by a court of
record. The court records, coupled with notice of California State
| aws, satisfy the requirenent of 46 CFR 5.20-95(b) that findings
must be based upon substantial evidence of a reliable and probative
character.

Y

The procedure for admnistrative clenency is separate and
| ndependent of the procedure for review ng appeals fromthe
deci sion and order of an Adm nistrative Law Judge. C enency
procedures are detailed in 46 CFR 5. 13 and essentially require
docunentation as to rehabilitation. Wen these regul atory
procedures are conplied with an evaluation wll be nade for
determ ning the propriety of issuance of a new docunent. It is
suggested that M. MIller file an application for admnistrative
cl emency in person with the nearest O ficer in charge, Marine
| nspecti on.

CONCLUSI ON

Section 1203.4 of the California Penal Code does not
unconditionally set aside a conviction for all purposes as required
by 46 CFR 5.03-10(b). The revocation proceedi ng was commenced
within the ten year tine franme contenplated by 46 U. S.C. 239b and
was based on substantial evidence. Therefore, the Admnistrative
Law Judge correctly revoked Appellant's docunent.
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ORDER

The order of the Adm nistrative Law Judge revoki ng Appellant's
merchant mariner's docunent No. Z-786 465, dated 14 October 1975 at
Long Beach, California, as anended is AFFI RVED.

O W SILER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 23rd day of April 1976.
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