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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 424898
| ssued to: JACK W RONAND

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2045
JACK W RONAND

Thi s appeal has been taken in accordance with Title 46 Code of
Federal Reqgul ations 5. 30-1.

By order dated 5 Septenber 1974, an Adm nistrative Law Judge
of the United States Coast Guard at Houston, Texas suspended
Appellant's license for one (1) nonth outright upon finding him
guilty of negligence. The specifications found proved all eges that
whil e serving as pilot on board the SS JAMES LYKES, being the
hol der of the |icense above captioned, on or about 23 Decenber
1973, Appellant (1) negligently attenpted to overtake and pass the
privileged MV MARY FREDEMAN and tow, tank barges GDM 50 and GDM
60, wi thout assent of MV MARY FREDEMAN, thereby causing a
collision between SS JAMES LYKES and GDM 60 in the houston Ship
Channel near Shell G| Termnal and (2) neglected to take the
necessary precaution required by the ordinary practice of seanen,
t hereby contributing to the cause of a collision. A third
speci fication of negligence, alleging that Appellant contributed to
the cause of an oil spill into the navigable waters of the United
States, was found by the Adm nistrative Law Judge to have nerged
with the first two specifications since "there was no additional
act of negligence by Respondent.”
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At the hearing, Appellant was represented by professional
counsel and entered a plea of not quilty to the charge and each
specification. This hearing was held in conjunction with hearings
concerning rel ated charges agai nst the operator of the MV MARY
FREDEMAN and the master of the SS JAMES LYKES. All parties
stipulated that it was not necessary for the various witnesses to
testify separately at each hearing since they would give the sane
testinmony in all three hearings and that the exhibits introduced
woul d apply in all three cases.

At the end of the hearing, the Judge rendered an oral decision
i n which he concluded that the charge and specifications had been
proved. He then served order on Appellant suspending all |icenses
| ssued to Appellant, for a period of one (1) nonth outright.

The entire decision and order was served on 13 Septenber 1974.
Appeal was tinely filed on 18 Septenber 1974.

FI NDI NGS OF FACT

On 23 Decenber 1973 Appel |l ant was serving as a pilot on board
the SS JAMES LYKES. At that tinme Appellant held a United States
Coast CGuard master's license with pil otage endorsenents for the
entire route of the Houston Ship Channel and was in training with
the Houston Pilots as a Deputy Pilot to obtain the necessary
experience for issuance of a state license. On that date he held
neither a state license nor a state comm ssion. These SS JAMES
LYKES was sailing under register and not required by Federal
statute to be under the control of a federally licensed pilot.
However, the By-laws and Articles of Association of the Houston
Pilots required that a Deputy Pilot be the holder of a United
States Coast CGuard license as pilot for the entire route.

Appel | ant boarded the SS JAMES LYKES in the early norning
hours of 23 Decenber 1973 and assuned navi gational control for her
| nbound transit of the Houston ship Channel. He retained control
t hroughout this transit, including all tines material to the
collision in question. The SS JAMES LYKES was a 567 foot general
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cargo vessel with a draft forward of 18 feet 2 inches and a draft
aft of 22 feet 8 inches. Her master was Captain R L. Evans.

Prior to 0520 Appel lant received information over the
radi ot el ephone fromthe pilot of the USNS SHOSHONE and the operat or
of the Tug THOVAS SAI NT PHI LLIP that there was a tow ahead that
woul d not answer whistle signals or radiotel ephone calls. He was
also told that this tow was acting sonewhat erratically and had
been involved in a near collision with the THOVAS SAI NT PHI LLI P.
After passing Equity dock inbound, approximately 1 1/2 mles bel ow
the Shell termnal, the SS JAMES LYKES overtook a small tug and
barge on the two whistle or starboard side. Appropriate whistle
si gnal s were exchanged and an overtaki ng agreenent reached by
radi ot el ephone. The SS JAMES LYKES was then proceedi ng at between
3 1/2 and 4 knots, engine orders of dead sl ow and sl ow ahead.
Wil e passing the small tug and barge the engi ne was increased
briefly to half ahead. After clearing this tow the engines were
reduced to slow ahead. At that tine there were two small out bound
tows, deep in the Shell bend, ahead and well to port of the SS
JAMES LYKES. Appellant, by radiotel ephone, had ascertai ned that
t hese vessels would renain clear to port.

Appel | ant next sighted the two anber lights of a tug
approximately 1/2 to 3/4 of a mle ahead. This tug was | ocated
slightly to starboard of the certerline of the channel and
Appel | ant assuned a routine overtaking situation with a tug pushing
a barge ahead. Appellant made several attenpts to raise this tow
by radi ot el ephone and sounded a two bl ast signal several tines
proposing to overtake the two to starboard. Wen no response was
recei ved, Appellant assuned that this was the tow that he had been
told about earlier. At this tinme there was anple roomfor the SS
JAMES LYKES to overtake and pass the tow to starboard. At
approxi mately 0528 Appel |l ant observed the tow swinging to port,
across the bow of the SS JAMES LYKES. At this tine the vessels
wer e about 700 yards apart. Appellant stopped the engines and bl ew
t he danger signal several tinmes. Appellant, being concerned about
t he devel oping situation ahead as well as the danger to other
traffic in the channel, increased the engine to dead sl ow ahead to
mai ntai n steerage way. Now feeling that the safest course would be
to pass the towto port, Appellant altered his course to starboard
and sounded one |long blast. At approximately 0530 the engi ne was
put full ahead nonentarily to increase the swing of the bowto
starboard. Less than a mnute later the | ead barge of the tow was
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observed breaking away fromthe tow and sw ngi ng back to starboard
across the bow of the SS JAMES LYKES. The engines of the SS JAMES
LYKES were stopped and put full astern, followed by energency full
astern. At approxinmately 0532 the bow of the SS JAMES LYKES struck
the starboard side of the |lead barge. At the tine of collision the
SS JAMES LYKES had slight headway on.

The tow involved in this collision was made up of the Tug MARY
FREDEMAN and two | oaded tank barges, the GDM 50 and the GDM 60,
bei ng pushed ahead. Her operator was Earl A Slade. On the
norni ng of 23 Decenber 1973, the MV MARY FREDEMAN tow was i nbound
I n the Houston Ship Channel headed for the Shell termnal. On
several occasions during his transit of the Houston Ship Channel,
Operator Slade had failed to exchange whistle signals or make
passi ng agreenents by radiotel ephone with other vessels. Wen the
tow was approximately 1/2 to 1/4 mle below Shell term nal, wthout
maki ng any traffic check or giving any warni ng, Operator Sl ade
Commenced a nmaneuver called "breasting off" or "topping off" the
tow for subsequent docking to discharge cargo. This maneuver is
acconplished by letting go all but one line on the | ead barge and
putting the towin a "S" turn. The |ead barge fl ops back, making
in effect a "U' turn, so that the two barges end up side by side.
The maneuver takes approximately five mnute to conplete. On this
occasi on Qperator Sl ade started the maneuver with a turn to port,
across the bow of the SS JAMES LYKES. At the tinme of collision the
| ead barge, the GDM 60, had conpl eted about 90/ D/ of her 180/ D/
turn and was at a right angle to the centerline of the channel.

The bow of the SS JAMES LYKES penetrated the #4 starboard tank of
t he GDM 60 causi ng about 2000 barrels of here crude oil cargo to be
spilled into the waters of the Houston Ship Channel.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is initially contended that the Coast
GQuard is wthout jurisdiction in this case. On the nerits of the
case it is further urged that (1) the nere fact that a collision
occurred does not show negligence, (2) the facts at issue are
governed by the "special circunstances” rule rather than the rules
covering an overtaking situation, and (3) in any event, the Inland
Rul es do not prohibit an overtaking vessel from passing an
overtaken vessel w thout an assenting signal.
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APPEARANCE: Appel | ant, pro se.

OPI NI ON

Appel | ant was originally charged under R S. 4450, as anended,
46 U.S.C. 239. However the original charge sheet was w t hdrawn by
the I nvestigating Oficer and Appell ant was recharged under the
provisions of R S. 4442, as anended, 46 U S. C. 214. At the
concl usion of the hearing the Adm nistrative Law Judge found
jurisdiction under both RS, 4442 and R S. 4450. Al though not
formally charged under R S. 4450, the Judge concluded, and | agree,
that the issue of jurisdiction under R S. 4450 was fully litigated

below. In fact, in his brief on appeal Appellant does not assert
that the Law Judge erred in finding a basis for jurisdiction that
was not alleged in the charge sheet. Instead Appellant has

attacked the nerits of that jurisdictional holding. For the
reasons given below | find that jurisdiction exists under both
st at ut es.

The jurisdictional portion of Appellant's brief nmakes little
attenpt to deal with the issue of jurisdiction under R S. 4442,
that statute is not even nentioned. However, Appellant does

assert, relying strongly upon Soriano v. U S., 494 F. 2d 681

(9th Gr., 1974) and R S. 4235, 46 U. S. C. 211, that Federal

regul ation of pilotage is limted to those pilots navigating
vessel s engaged in the coastw se trade and not under register and
t hose vessel s navigating upon the Geat Lakes. Wile not

di sagreeing with Appellant's contention that Federal regulation of
pilotage is limted, | note he fails to show how this principle is
applicable to his case. At issue in this proceeding is Appellant's
Federal pilot's license, not whether the Federal Governnent is
entitled to regulate pilotage or pilots on vessels under register.
As | recently held in Appeal Decision No. 2039 (D ETZ), R S

4442 provides for the suspension and revocation of Federal pilot's
| i censes regardl ess of whether the acts at issue are commtted
whil e acting under the authority of that |[icense. O considerable

significance to ny holding in DIETZ is nmy concern in
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mai ntaining the integrity of Federal l|icenses. A person who fails
to maintain the basic character and professional qualifications

evi denced by a Federal |icense should not be allowed to continue to
hold that license. In this regard it is inportant to enphasize
that, despite action taken against their Federal |icense, nothing
in the respective state | aws woul d prevent either Appellant or
Pilot Dietz fromcontinuing to act as state pilots. Under these
circunstances it is difficult to understand how state pilotage is
bei ng regul ated by the instant proceeding.

Appellant's reliance on Soriano is also msplaced. First,
Soriano did not involve a charge under R S. 4442 and thus is
conpletely inapplicable to the issue of jurisdiction under that
statute. Second, that case is clearly distinguishable in that
Pilot Soriano held a state |icense while Appellant has only a

Federal license. Finally, as stated in DI ETZ, "I do not
consider it appropriate to apply the rule in Soriano outside
the NNnth Crcuit or to cases not involving state pilots,” Due to

ny ultimte disposition of this case a conplete exposition of ny
views with regard to this jurisdictional issue is unnecessary.
Wth respect to jurisdiction under RS. 4450 it is sufficient to
note that the record clearly establishes that Appellant's Federal
pilot's license was a condition of his enploynent as a Deputy

Pil ot.

As to the nerits of this case, in particular the first
specification, Appellant argues that negligence was not proven and
t hat an overtaking vessel is not prohibited by the Inland Rul es
from passing an overtaken vessel w thout an assenting signal. 46
CFR 5. 05-20(a) (2) defines negligence as -

the comm ssion of an act which a reasonably prudent person of
the sane station, under the sane circunstances, would not commt,
or the failure to performan act which a reasonably prudent person
of the sanme station, under the sane circunstances, would not fail
to perform

Thus, in disposing of the first specification one nust ask whet her
a reasonably prudent pilot would have attenpted to overtake the MV
MARY FREDEMAN tow i n the Houston Ship Channel under the prevailing
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conditions w thout obtaining assent. The salient facts are not in
di spute. Appellant, at a distance of approximately 1/2 to 3/4 of
a mle, observed a tow proceedi ng ahead, proposed a two whistle
passi ng, and received no response. He now assuned this tow to be
one that he had previously been inforned was failing to respond to
signals and had acted sonewhat erratically. He dad received no
war ni ng, nor could he have foreseen, that this tow was about to
commence a "breasting off" or "topping off" maneuver. Visibility
was good, traffic ahead was clear, and there anple roomfor the
passing, as this was one of the w dest portions of the river.

Al t hough Appellant's initial intent was to pass the MV MARY
FREDEMAN to starboard on the two whistle side, when the vessels
wer e about 700 yards apart the tow sheered to port, across
Appel l ant's bow. Appellant sounded the danger signal, altered his
course to starboard, and sounded a one whistle signal. H's

I ntention now was to | eave the MV MARY FREDEMAN to port. He
cleared the steern of the MV MARY FREDEMAN to port and observed
the | ead barge of the tow break away and sw ng back to starboard
across his bow This was Appellant's first notice that the MV
MARY FREDEMAN was "breasting off" or "topping off" her barges and,
al t hough he ordered full astern, he was unable to avoid collision
with the barge.

It is now well established that the Inland Rul es do not, of
t hensel ves, forbid an overtaking vessel to pass w thout assent.

Under Rule VIII, the overtaking vessel nust signal; under the
sane rule, as interpreted by the cases discussed above, the |eading
vessel ought to reply. |If she fails toreply at all, the statute

does not in terns forbid the overtaking vessel, having given notice
of her presence and intention, to pass, if it is safe to do so.

Giffin, The American Law of Collision (1949),
p. 169

The rul e does not expressly prohibit overtaking w thout
receipt of a reply. Wat it does prohibit is overtaking after a
danger signal has been given is reply to a proposal . . . The rule
Is not intended to allow the overtaken vessel to deny an ot herw se
saf e passing by deliberate or negligent silence. Appeal Decision
No. 1993 (FRACCARO
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Al t hough not forbidden from passing w thout assent, the overtaking
vessel is charged with all the risks inherent in the passing as
well as all risks arising fromher own errors in navigation or
judgenent. Wen a collision results, the burden is on the
overtaki ng vessel to excuse herself fromfault. But the risk is
not absol ute nor the burden inpossible to neet. Certainly gross

m smanagenent in the navigation of the | eading vessel is not

char geabl e agai nst the overtaking vessel. "The |aw does not inpose
upon an overtaking vessel the obligation of anticipating inproper

navi gation on the part of the other vessel." Long Island Railroad

v. Killien, 67 Fed 365 (2nd G r., 1895). Additionally, acts of
third parties or other outside agencies, such as the negligence of
a third vessel, if not reasonably foreseeable are not risks assuned

by the overtaking vessel. GOcean Mdtorship Co. v. Hammond Lunber
Co., 2 F. 2d 772 (S.D. Cal., 1924).

On this record there can be no question concerning the gross
m smanagenent of the MV MARY FREDEMAN. W thout any warni ng and
apparently w thout even bothering to | ook behind her she commenced
a maneuver which, in effect, blocked the entire wdth of the
Houston Ship Channel. While "breasting off" or "topping off" a tow
may not be uncommon in the Houston Ship Channel, it is obvious from
the record an fromcomon sense that this maneuver should be
undertaken only after a careful assessnent of other traffic and
af ter broadcasti ng appropriate warnings. Wen Appellant first
observed the NV MARY FREDEMAN and shaped his course to pass her on
his starboard side he had no reason to believe that he coul d not
overtake her safely. Even though Appellant had received
I nformation that the MV MAR Y FREDEMAN was not answering whistle
signals or the radiotel ephone and had acted sonewhat erratically,
It is unrealistic to think that Appellant could have anti ci pated
the MV MARY FREDEMAN s irresponsi bl e behavior. Thus | find that
Appellant's initial attenpt to overtake w thout receiving an assent
was a reasonably prudent act and does not constitute negligence in
t he context of these renedi al proceedings.

However, the inquiry with respect to the first specification
does not end here. On these facts there was a second attenpt to
overtake w thout assent fromthe | eading vessel. Wen the vessels
wer e about 700 yards apart, the MV MARY FREDEMAN sheered to port
across the bow of the SS JAMES LYKES. Here Appellant had two
options. He could reverse his engines and attenpt to stop or he
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could try to swng around the stern of the MV MARY FREDEMAN and
pass to port. Appellant chose the latter option. Wile there is
sone evidence that by going full astern at this point he would have
avoi ded collision, there is also evidence that such action could
have resulted in peril to the SS JAMES LYKES, other traffic behind
her, and shore facilities. Additionally, every |large vessel

navi gator that testified at this hearing stated, w thout rebuttal,

t hat Appellant's choice was the wi sest under the circunstances. On
this record | cannot condemm Appell ant's deci sion, nade under
conditions of stress caused by the gross m smanagenent of the

| eadi ng vessel, to attenpt to overtake to port. As Appellant notes
in his brief, the |law requires due care and skill, not

infallibility. United Fruit Co. v. Mbile Towi ng & Wecking
Co., 177 F. Supp. 297 (S.D. Ala., 1959).

The second specification found proven all eges negligence in
t hat Appellant neglect[ed "to take the necessary precautions
required by the ordinary practice of seanen."” This specification,

on its face, is totally deficient. No operative facts to give
Appel | ant notice and an opportunity to defend are all eged.

A "specification" sets forth the facts which formthe basis of
the "charge". The purpose of a "specification" is to enable the
person charged to identify the offense so that he will be in a
position to prepare his defense. Each specification, shall state:

(1) Basis for jurisdiction;

(2) Date and place of offense; and

(3) A statenent of the facts constituting the offense.
46 CFR 5.05-17(b) (enphasis added)

Al t hough this specification fails to allege any facts that
constitute an offense, | have on prior occasions approved the
correction of deficient specifications if the issues involved were
actually litigated and there had been actual notice and an

opportunity to cure surprise. Kuhn v. Gvil Aeronautics Board,
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183 F. 2d 839 (C A D. C, 1950). The record nust be examned to
determne if this specification can be corrected. The first

problemis to discover the specific neglects under question.

The Adm nistrative Law Judge di scusses the second
speci fication on pages 42 and 43 of his Decision and Order. The
only specific neglects nentioned concern the failure to use
radar.

Sone precautions that he, as pilot, could have taken were to
check the radar to see what the tow ahead was doing; or to ask the
chief mate on the bridge to check the radar and report to the pilot
what the tow was doing; or to ask the master, who was standi ng by,
to check the radar and advise the pilot what the tow was doi ng,
since he could not get the tow to communicate with him

However, the record is clear that radar could not have been of any
assistance. Visibility was good, the MV MARY FREDEMAN was under
constant visual observation of both the naster and pilot, and, as
soon as the |l ead barge started to break away fromthe tow, it was
seen by Appellant and he reversed his engines. Radar could not
have provi ded any earlier notice of the tow s maneuver.
Furthernore, there is no present requirenent to use radar during
good visibility and a specification alleging negligence in the
failure to utilize radar under conditions of good visibility should
be di sm ssed. Appeal corrected in the nmanner suggested in the
Deci sion and Order it would not allege negligence.

On the other hand, the Investigating Oficer did not consider
that the failure to use radar was the negligence covered in the
second specification. In his closing argunent he stated the
followng in referring to the second specification:

We've had comments about this second spec previously, about
the possibility of marriage to the first specification;, however,
we' ve heard the testinony here of what happened and we've heard
fromseveral people that Captain Row and had prior warning
regarding this incident, and yet, he chose to go on ahead. He had
t he opportunity from 700 yards to 1,000 yards, various estinmates,
fromthe time that he stopped the vessel and the MV MARY FREDEMAN
and tow noved up or started veering over to port, he had the vessel
on stop at that tinme, and sounded the danger signal. He had
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proposed whistle signals, he had this prior warning, he continued
on through. He never did take the way off his vessel. This cannot
be considered an ordinary practice of seanen.

Transcript, p. 808

Thus, the Investigating Oficer considered that Appellant's
failure to stop once the MV MARY FREDEMAN sheered to port as the
negl ect covered in this specification. However, | have already
held that it was not negligent for Appellant to continue on and
attenpt to overtake to port with regard to the first specification.
Therefore, it could not have been negligent to fail to stop under

t he second specification.

In any event, since the Admnistrative Law Judge and the
| nvestigating Oficer did not agree on the factual basis for
negl i gence under the second specification, it would be
| nappropriate to attenpt correction. Under these circunstances
Appel | ant cannot be said to have had adequate notice and the
speci fication nust be di sm ssed.

CONCLUSI ON

Jurisdiction exists under both R S. 4442, as anended, 46
US C 214 and R S. 4450, as anended, 46 U S.C. 239. However,
Appel l ant's actions on the norning of 23 Decenber 1973 in
attenpting to overtake the MV MARY FREDEMAN were not proven to be
negligent. The charge and underlying specifications are dism ssed.

ORDER
The order of the Adm nistrative Law Judge dated at Houston,
Texas on 5 Septenber 1974, i s VACATED.

O W SILER
Admral, U S. Coast Guard
Commandant

Si gned at Washington, D.C., this 24th day of Dec 1975.
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