Appeal No. 2041 - Joseph E. SISK v. US - 29 October, 1975.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 409861
| ssued to: Joseph E. SISK

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2041
Joseph E. SISK

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 16 May 1975, an Adm nistrative Law Judge of the
United States Coast Guard at St. Louis, Mssouri, suspended
Appellant's license for the three nonths upon finding himguilty of
negl i gence. The specification as found proved alleges that while
serving as operator of the towboat MV JOSEPH M JONES, under
authority of the |license above captioned, on or about 26 February
1975, Appellant negligently overtook the MV T.M NORSWORTHY and
tow and negligently attenpted at Mle 636, Chio River to pass it
under circunstances involving risk of collision and wi thout the
assent or know edge of the Pilot of the T.M NORSWORTHY, which was
t hen engaged in a difficult and dangerous fl anking maneuver to
round a bend under conditions of very high water and strong
currents.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication

The investigation Oficer introduced in evidence the testinony
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of w tnesses.
I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
suspendi ng Appellant's license for a period of three nonths
outright.

The entire decision was served on 21 May 1975. Appeal was
tinely filed, and perfected on 29 July 1975.

FI NDI NGS OF FACT

On 26 February 1975, Appellant was serving as operator of the
towboat MV JOSEPH M JONES and acting under authority of his
| icense while the vessel was proceeding down the Chio River with a
tow of four enpty sulfur barges. On that norning the tow was
approaching Mle 636 of the river. MV T. M NORSWRTHY, with a
tow of ei ght barges, two abreast, was descending the river ahead
of , and bei ng overtaken by, the JOSEPH M JONES tow. The
NORSWORTHY tow had just ahead of it a bend in the river fromMle
636 to MIle 638 requiring a turn of about one hundred thirty five
degrees to the right.

When Appel |l ant was about one mle astern of NORSWORTHY he
called the other pilot and engaged in conversation about that
pilot's maneuver, which involved "flanking" and backing on the
engi ne. \Wen Appel | ant announced that he saw enough room for him
to pass, the other pilot responded, in effect, "If you can see
that, you can see better than | can."” The radio tel ephone
conversation ended with no oral agreenent having been nmade for
JONES tow to pass. Appellant then sounded a whistle signal
proposi ng an overtaking on the right. No reply was received to
the signal. Appellant attributed both the term nation of the
voi ce-radi o exchange and | ack of response to his signal to the
preoccupation of the other pilot with his nmaneuver.

At the tine, the JONES tow was close in to the right
descendi ng bank conformng its course to the bank and the
NORSWORTHY t ow was angl ed sharply across the river. Appell ant
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elected to try the passage bet ween NORSWORTHY and the ri ght
descendi ng bank. Most of the | ead barge of the JONES tow cl eared
the stern of NORSWORTHY but the collision which occurred gouged a
short hole in the port quarter of that barge and opened a | ong gash
in the forward port of the barge imediately astern of it. The
NORSWORTHY' s stern was badly danaged. The collision occurred at
about 0515 at Ml e 636.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that Appellant was
deni ed due process by an anendnent of the original specification
by the Adm nistrative Law Judge, resulting in his being found at
fault without notice of what the fault was, and that this charge
was i nproperly |laid because it should have been "violation of a
statute" under 46 CFR 5.05-20(b), with attendant requisites, rather
that "Negligence." Certain deviations fromprocedure set up in
Part 5 of title 46 CFR are urged as error and, additionally, the
conclusion is attacked on the grounds that Appellant used his best
j udgenent and coul d not be accountabl e for NORSWORTHY' S backi ng
into his tow

APPEARANCE: Jones, \Wal ker, Waechter, Poitevant, Carrere and
Denegre, New Ol eans, La., by John R Peters, Jr.,
Esq.

OPI NI ON

The principal ground for appeal here is a "due process”
argunent. Appellant's position is that he was found guilty of an
of fense which is different fromthe offense alleged, of which he
had no notice, and on which he had no hearing. |If his argunent is
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correct, there is a lack of adm nistrative due process.

Appel | ant asserts that he brought to hearing for the alleged
fault of failure to have his tow under control, that this fault was
not proved (in that his tow was established in fact to have been
under control at all tinmes), and that after the hearing was over
the Adm nistrative Law Judge, in preparing his decision, changed
the fault to one of violation of the Rules of the Road - a matter
not charged or litigated - hence a finding wthout notice and
hear i ng.

Exam nation of the record reveals that such was not the case,
but that the requirenents of due process for notice, litigation on
hearing, and findi ngs based on substantial evidence was net.

To begin, it is well to dispel a m staken notion on
Appel l ant's part.

He st ates:

"46 CFR 5.05-20(b) requires that where the offense
charged is "violation of statutel or "violation of
regul ation,' then The " specification" shall state the
specific statute or regulation by title and section nunber, and
the particular manner in which it was allegedly violated.'
Since the Adm nistrative Law Judge based his opinion on a
violation of 33 USCS 347, there should have been a
specification stating the specific statute by title and
section nunber. Futhernore, the charge should have been
"violation of statute' rather that "negligence.' Both of
t hese procedural irregularities prevented Respondent Sisk from
preparing his defense."

There is m sapprehension here of what is neant be "violation of
statute" in subsection 5.05-20(b).

46 U, S, C, 239 spells out the general grounds, or "charges," on
whi ch action may be taken under the statute to suspend or revoke a
| icense. One of the grounds is "violation of any of the provisions
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of title 52 of the Revised Statutes or of any of the regul ations

| ssued thereunder.” An act in violation of a statute not included
intitle 52 of the Revised Statutes or of a regulation pronul gated
under the authority of a statute not so included cannot be
specified as a offense under this charge. Any violation of
applicable statute or regulation is, of course "m sconduct"” as
defined at 46 CFR 5. 05-20(a) and may, under certain conditions,
anmpunt to "negligence.” This principle includes violations of title
52 of the Revised Statutes as well as of any other law. The
pecul i ar aspect of the specific charge discussed in subsection
5.05-20(b) is that it is available also in cases in which the
"service under authority of a license" elenent is not present, as
I S needed for the charges of "M sconduct” an "Negligence." Thus,
it is arare case in which the "violation of statute" provision is
appropriate and necessary for use because of the absence of the
"service" el enent.

The charges in this case could not have been | aid under the
charge that Appellant urges and even if circunstances had been such
that they could have been there was no reason for such treatnent as
| ong as the "service under authority"” el enment was present.

Wth respect to the imedi ate i ssue of asserted | ack of notice
an consequent denial of opportunity to litigate the matter in which
fault was specifically found, it is true that the Admnistrative
Law Judge did, after the hearing, announce in his decision that:

"The facts found proved and issues relating thereto were
fully litigated. The pleading of the Coast Guard in its fact
al | egati ons under the Charge of Negligence is, therefore,
amended to conformto these conclusions.”

Looking to the conclusion stated just before this declaration, we
find, in essence, that:

“[ Appel l ant] negligently overtook the MV T. M
NORSWORTHY and tow and negligently attenpted at Mle 366 to
pass it under circunstances involving risk of collision and
wi t hout the assent or know edge of the Pilot of the T.M
NORSWORTHY, which was then engaged in a difficult and
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danger ous fl anki ng nmaneuver to round a bend under conditions
of very high water and strong currents."”

G ven al so the undi sputed fact of collision, this constitutes such
an anendnent as to place on record an adequate statenent of the
fault ultimately found. Under the rationale of Kuhn v Gvil
Aeronautics Board, CA D.C. (1950), 183 F, 2nd 839, this action

was entirely permssible (and the specific anendnent was nost
desirable) if, in fact, the matters were litigated. Decision on
Appeal No. 1792.

Appel | ant conpl ains that he was found to have violated the
"Rul es of the Road" when in fact he had not been charged wth a
violation of the rules but only with losing control of his tow, and
that nothing in the devel opnent of the hearing apprised himof a
“rules of the road" question.

It nust be acknow edge that the specification as preferred was
initially defective. Losing control of a towis not in an of
itself negligent and the addition of the qualifier "wongfully"
does not anpbunt to adequate notice. Incorporation of the fact of
collision into allegation would have gone far to renmedy this
deficiency, but the point here is that as worded the specification
sounds instantly in "Rules of the Road." The term "an overtaking
situation"” used in connection with another vessel on the Chio
River,a termof statutory significance to any mariner, gives
i nstant warning that a rules of the road question is in the offing.

At R-21, when the Investigating Oficer, having established
the fact of collision, asked a witness whet her any person aboard
T.M NORSWORTHY has been injured by the occurrence, Appellant's
counsel objected, declaring that the matter was irrel evant
because, "He is not charged under any other statute, he's not
charged with the violation of rules of the road." The
Adm ni strative Law Judge remarked that the damage that occurred was
possibly reflective of "how it occurred" and was therefore
rel evant. Counsel assented, but the Investigating Oficer wthdrew
t he questi on anyway. The point here is that the possibility of a
“rules of the road" matter was not absent from Appellant's and
counsel's mnds. They were keenly aware that such a question was
at least on the verge of entering the case.
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At R-43, when the Investigating Oficer had arrested his
case-in-chief, Appellant noved to dism ss on the grounds that the
evidence failed to prove that "Captain Sisk did not at all tines
have control of the vessel and tow. " The Investigating Oficer
then refereed to Rule 21 of the "Western Rivers Rules" (33 U S. C
346) in connection with the duty of a steam vessel approaching
anot her and urged the conclusion that Appellant "did not nmaintain
proper control [by] slow ng or stopping vessel to avoid collision.

Counsel replied to this that "we'll put on evidence concerning
that... "but repeated that the specification nmade no reference to
Rule 21 or to "any violation of any rules of the road." The

Adm ni strative Law Judge then fornul ated his understandi ng of the
| sSsue:

“...1 think the specification is...sufficient to give
notice that it was fundanentally to handl e the vessel properly
in an overtaking situation which resulted in collision.”

R- 45.

He then went on to advise that it was proper in these proceedi ngs
to conformthe pleadings to the evidence "so long as the issues

i nvol ved were litigated by the parties.”™ Noting that he objected
to the inport that the Admnistrative Law Judge "would be in effect
changing the specifications or stating that the specifications are
nerely a notice type of pleading,"” Counsel declared, "W'Ill go
forward..."

Since the statenment on the Adm nistrative Law Judge was
em nently correct and since the objection was based on a m st aken
belief that the rules of crimnal indictnent and procedure are
binding in adm nistrative proceedi ngs such as these, there was at
this point sufficient notice that the application of the rul es of
t he road was under consi deration.

Further, the matter of the radi o conversation prior to the
col l'i si on having been raised by the testinony of the operator of
T.M NORSWORTHY, Appellant specifically discussed in his own
testinony the matter of overtaking with details of voice radio
communi cati on and signal given under the Rules. O this, he
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testified:

"And | said, '"Now I'll have to know right away, |'m
closing the gap rapidly." | said, '"If you think it's not all
right just say so and |I'll stay back here.'" No nore
conversation. | assunmed he got too busy to reply and I did

bl ow that horn." R-54, 55.
In addition, Appellant decl ared:

“...l assuned that his silence neant it was all right.
He never at any tine told nme Don't come by' because had he
done so | wouldn't..." R-55.

Wth reference to his whistle signal, Appellant had testified:

“"Now, | can't positively swear that he answered. | just,
|"d have to tell the truth, the doors were closed, the w ndows
closed and I"'mwatching what |'mdoing and it woul d have been
very hard to see that one whistle |ight cone on under these
circunstances. But | would never have gone down there if |
hadn't thought it was safe.” R-55.

The significance of this testinony in connection with
Appellant's claimof lack of notice is not in its cogency toward
establishing facts but in the nental state of Appellant at the tine
he gave it. The entire thrust of the testinony is to persuade the
trier of facts that he understood his obligations under Rule 22 of
the Western Rivers Rules (33 U S.C. 347 - "Overtaking vessels to
keep out of way; signals"), that he attenpted in good faith to
conply with the Rule, that there was strong doubt in his mnd that
hi s proposal to pass had been assented to, that the apparent
failure of the overtaken vessel to reply was ascribable to the
busy-ness of its operator engaged in a difficult nmaneuver, and
sound judgnent of his ability to pass safely Appellant commtted no
fault in reliance on that judgnent to elect to overtake and pass.

The nerits of Appellant's defense are at this point
irrelevant; what matters is that the line of defense is that of a
person who knows that his conduct as operator of an overtaking
vessel is what is in question and that he has proposed that conduct
as justifiable under the "Rules of the Road." The testinony is not
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that of a person who believes he can defend sinply by show ng that
at all times he was in control of his tow and deliberately executed
a maneuver (thereby negating the only thing, as he would have it on
appeal, with which he was charged: I|oss of control), but it is
that of a person well aware of what the true issue is.

Most apt to the grounds here considered is the recent hol ding

of a Federal Court, Armad v United States, C 74-2386 SC,

D.C. ND Cal., Aug 29 1975, in which was approved a change nade by
a Coast Guard adm nistrative |aw judge anendi ng a specification
al l eging wongful "nutual conbat" to one alleging "assault and
battery.” After the investigating officer's case-in-chief was
concl uded, the admnistrative |aw judge noted that assault and
battery had been raised by the evidence and nade formal anendnent
to the specification in his witten decision issued four nonths
after the hearing had ended. The court said, "In short,
plaintiff's procedural due process rights were not violated by the
absence of a 'detailed' notice of the charge against him[citing

Kuhn v G vil Aeronautics Board, supra]."

In the instant case, Appellant not only had the notice
required for adm nistrative due process but actually litigated the
| ssue and contested the alleged fault in his own defense case.

Y

Subsidiarily to this major conplaint, Appellant urges three
technical failures to conply with the regul ati ons governing these
heari ngs.

He urges first that a substantial anmendnent to the
specification was required, by 46 CFR 5. 20-65(c), to have been nade
by the process of withdrawi ng the specification and serving a new
noti ce upon Appellant before hearing. Assum ng that the reference
to the overtaking situation in the specification preferred was not
sufficient to give adequate notice in and of itself and that the
amendnent by the Admi nistrative Law Judge was therefore a
substantial change, it can be seen that the cited subparagraph is
| deal and directory. It provides an orderly nethod for
clarification and ascertai nnent when a person charged is confused
but it is not the only nethod avail abl e under the |aws and practice
of adm nistrative procedure to grant due process to the interested
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party.

As to the argunent that the anmendnent called for shoul d, under
46 CFR 5.05(b), have been couched in terns of violation of a
statute as well as having undergone the withdrawal and re-referral
procedure of paragraph (c) of that section, | have already dealt
wth the matter in "1" above.

For a third refinenent, Appellant urges that the
Adm ni strative Law Judge viol ated 46 CFR 5. 20-155(b) by not naking
a "separate conclusion” on the specification originally preferred.
This is a nere qui bble, since the specification originally
preferred was anended in the decision issued and a concl usi on was
stated as to that specification as anended.

V

Consistently with his argunent of |ack of notice, Appellant
says al nost nothing on his appeal on the nerits of the case. He
does however, nention:

“"While realizing that the law inplies a substanti al
burden on an overtaki ng vessel as pointed out heretofore an
overtaki ng vessel need not anticipate erratic nmaneuvers by the
privileged vessel ."

| have chosen not to construe this as a waiver of the claimof not
having had notice (although it does inply that a defense on the
nerits of the overtaking situation was entered) but it is worth a
brief comment.

The alleged "erratic" novenent of the overtaken vessel was a
sternway as a result of which, it was argued, that vessel backed
into the tow of JOSEPH M JONES whi ch woul d ot herwi se have passed
clear wwth anple roomfor safe passage. The theory was rejected,
and properly, by the Adm nistrative Law Judge.

On initiating a radio conversation with T.M NORSWORTHY whi |l e
still about a mle astern of that vessel, Appellant was aware of
the fact that the tow being overtaken was executing a difficult
maneuver. The pilot told Appellant that he was "fl anking," as
Appel | ant woul d have expected, and that "I went into this thing a
little early... 1'mgoing to have to punch ahead and redo it" R-54
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(Appellant's testinony.) |In fact, while acknow edgi ng the ot her
operator's experience on the river, Appellant perceived his
maneuver to be not quite the best nethod for rounding a bend.

R-50. \Whether or not T.M NORSWRTHY ever actually made sternway,
Appel | ant was well aware that it was backing. R 49 and R 53. Wth
this admtted knowl edge of the activity of the other towit is
difficult to see that Appellant could urge that he had the right to
rely on "non-erratic" behavior while it was in the process of being
overt aken.

The fundanental flaw in this argunent, is, in truth, even
deeper. Appellant well recognized that his voice communication
with the other tow had been cut off and he then resorted to a
whi stle signal to which he heard no reply. Wthout regard to the
evi dence of record that his attenpt to set an agreenent by radio
was shaken off by the other pilot and that the whistle signal was
never heard by the other pilot, it is clear that Appellant, know ng
that the other pilot was occupied with his maneuver and hi nsel f
ascribing the lack of response by radio or whistle to his proposal
to the i medi ate engagenent of the other pilot with own
difficulties, not having obtained consent to the passing, had no
right to rely on any special effort of the other to relieve himof

fault. See: The Pleides, CA 2 (1926), 9 F. 2ND 804; The
Holly Park, CA 2 (1930), 39 F. 2nd 572; The Marion E. Bull ey,

CA 2 (1938), 94 F. 2ND 646; Stevens v U.S. Lines, CA 1l

(1951), 187 F. 2nd 670. Under the conditions known to Appell ant
the attenpted passing of the overtaken vessel w thout agreenent was
an unwarranted risk of collision, which did in fact occur.

ORDER

The order of the Adm nistrative Law Judge, dated at St. Louis,
M ssouri, on 16, May 1975, is AFFI RMVED.

E.L. Perry
Vice Admral, U S. Coast Guard
Vi ce Commandant

Signed at Washington, D. C , this 29th day of Cct. 1975.
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Def ective, cured by anendnent by Adm n Law Judge
Noti ce, sufficiency of
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Col I'i sion
Assent to pass, neani ng of
Failure to keep clear
Passi ng agreenent, failure to establish
Due Process
Amendnent to specification, notice provided by evidence
Navi gati on, rul es of
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Passi ng agreenent, failure to establish
“tug and tow', duty towards
Vi ol ation of, as negligence
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Specification need not cite statutory violation of rules of

navi gati on

Overtaking Situation

Failure to keep clear

Failure to obtain consent to pass
Passi ng Agreenent

Failure to establish
Si gnal s

Necessity of receiving assent to
Tug and Tow

Collision with

Fl anki ng novenent

*rxxx END OF DECI SI ON NO 2041 *****
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