Appea No. 2038 - Gary Neal METCALFE v. US - 30 September, 1975

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT NO. ( REDACTED)
| ssued to: Gary Neal METCALFE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2038
Gary Neal METCALFE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.30-1, now 5.30-1.

By order dated 25 April 1975, an Adm nistrative Law Judge of
the United States Coast CGuard at Port Arthur, Texas, revoked
Appel | ant' s seaman docunents upon finding himguilty of m sconduct.
The specification found proved alleges that while serving as an
Abl e Seaman on board the SS SAN ANTONI O under authority of the
docunent above captioned, on or about 23 April 1975, Appellant did
wongfully commt assault and battery on a nenber of the crew,
Joseph M Kel ly.

At the hearing, Appellant elected to act as his own counsel,
Wi th sone assistance fromthe Beaunont-Port Arthur National
Maritinme Union Port Agent, Joseph Patton, and entered a plea of
guilty to the charge and specification

The I nvestigating Oficer introduced in evidence the testinony
of four w tnesses.

I n defense, Appellant offered in evidence the testinony of one
wi tness and his own testinony.

At the end of the hearing, the Judge entered an oral order

revoking all docunents issued to Appellant. He then served a
witten decision and order in which he concluded that the charge
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and specification had been proved.

The entire witten decision and order was served on 5 My
1975. Appeal was tinely filed.

FI NDI NGS OF FACT

On 23 April 1975, Appellant was serving as Abl e Seaman aboard
the SS SAN ANTONI O and acting under authority of his Merchant
Mariner's Docunent while the ship was in the port of Port Arthur,
Texas, at all tinmes pertinent to this case.

On 23 April 1975, at approximately 6:45 P.M, Appellant and
his roommate Joseph M Kelley had an argunent. Due to the
intensity of the argunent the Appellant invited Kelley to cone down
to the dock to settle the matter. The two nmen went out to the dock
and continued to argue and agitate each other but no altercation
t ook pl ace.

Kelley returned to the ship. Appellant went to the ness hall
foll owed shortly by Kelley. Wen Appellant saw Kell ey, he used
profanity and continued to agitate him Appellant stated to

Kell ey, who is black, that, "I'mgoing to nake a white man out of
you." Kelley responded by saying "oh, forget about the whole
thing."

Kelley went into the pantry to prepare coffee, which was part
of his duty for the next watch. Present in the nmess hall was
Boatswain Phillip Pacettie, who noticed that Appellant was visibly
upset and angry. The boatswain told Appellant to cal m down and
have a cup of coffee. Also present in the ness hall was deck
mai nt enance man Robert H Reed. Monents |ater Appellant foll owed
Kelley into the pantry, which is a roomabout 5 feet in wdth with
enough room for two nen to wal k by each other w thout touching.
The coffee pots are |located on a range where they are heated.

As Kell ey faced the Appellant, the Appellant took a sw ng at
Kel | ey, but missed hitting him Kelley then grabbed Appellant and
tussled with him During this nonment of westling, the Appell ant
del i berately grabbed a pot of hot coffee and hit Kelley on the |eft
side of his head wwth the pot. Kelley then pushed the coffee pot
back toward Appellant, causing the coffee pot's contents to fall on
Kelley's left shoulder area, burning him As the coffee pot was
bei ng pushed back at Appellant, Appellant was al so burned around
hi s upper chest and under his right armpit.

During the struggle, Kelley westled Appellant to the deck and
struck Appellant several tines. The Mintenance man Reed pushed
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Kel | ey aside and pushed Appellant into the ness hall. Wile

Appel lant was in the ness hall, he suddenly pulled a folding pocket
knife fromhis pocket, opened it and threatened to kill Kelley. The
Appel l ant al so nmade the remark that he would kill Kelley in

Kelley's sleep. The Boatswain then ran to report this incident to
the Master. No further struggle ensued between Appell ant and
Kel | ey.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Admi nistrative Law Judge. It is contended that:

(1) The Appellant was deprived of Due Process of Law in that
he was not represented by counsel, given inadequate
notice of the hearing thereby not given the opportunity
to prepare and conduct an adequate defense, and unable to
gi ve conscious and informed waiver of right to counsel

(2) Appellant did not commt assault and battery but was
engaged in nutual conmbat with a crew nenber.

(3) The penalty inposed upon the Appellant was unduly severe
and not warranted.

APPEARANCE: Paul D. Bekman, Esq., Law Oficers Kaplan, Heynman,
Engel man & Bel grad, Baltinore, Maryland 21201

OPI NI ON
I

The first argunment nade by Appell ant was that Appellant was
deprived of due process of law in that he was not represented by
counsel, is without nmerit. Appellant was fully advised of his
rights to be represented by counsel of his choice by the
| nvestigating O ficer and again by the Adm nistrative Law Judge.
I n addi tion, Appellant consulted his union representative.
Nevert hel ess, Appellant's choice was to proceed w thout | egal
counsel

The argunment concerning i nadequate notice of the hearing given
to Appellant thereby not giving himan opportunity to prepare and
conduct an adequate defense nust also fail. Appellant states on
the record that he was ready to proceed with the hearing and would
represent hinmself. He further stated that he had no prelimnary
nmoti ons or objections. The purpose of convening the hearing within
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a very short tine (one day) after the incident is, inter

alia, in order to preserve the testinony of the wtnesses while
the incident is still clear in their mnds. This, plus the fact
that four of the wtnesses were fromthe SS SAN ANTONI O and t he
ship was due to sail the afternoon of 25 April 1975, was
significant. |In APPEAL DECI SI ON 1525 (BRENNAN) & t he

Conmandant, citing previous decisions, said: It has been
determined that it is sufficient notice for Appellant to appear and
request a continuance to prepare his defense if he is given notice
the day before (Commandant's Appeal Decisions Nos. 1423 and

1453), or even an hour before (Conmandant's Appeal Decision No.
1468), the hearing begins. Hence, it would have been proper to
proceed with the hearing in this case on (the day after service of
notice)."

Appel  ant argues further that he was unable to give conscious
and informed waiver of right to counsel. This is also wthout
merit. Appellant relates his inability to give consci ous and
i nformed wai ver of right to counsel in connection with the the
injuries sustained by Appellant, that this, serious first degree
burns and head injuries. Appellant's physical condition was such,
as the record indicates, that his conprehension and nental ability
were not inpaired so as not to conprehend the gravanmen of the
hearing or to "give conscious and infornmed waiver of right to

counsel." The comment that Appellant makes, ". . . ny brainis
going around in circles, your honor," is one from being nervous, as
Appel l ant indicates, from". . .a Coast Guard hearing, . . ." The

record does not support the Appellant's contention that his
el ection to proceed w thout counsel was not "conscious and
i nformed".

In the Appellant's second point of appeal, Appellant argues
that he did not conmt assault and battery, but instead was engaged
in "mutual combat" with a crew nenber. The record clearly
i ndi cates the testinony of the Boatswain who testified that
Appel lant followed the crew nenber into the pantry despite the crew
nmenber' s request to be left alone.

The "nutual conbat" argunment is one of semantics. However, it
can be ascertained fromthe testinony of the w tnesses, even though
somewhat conflicting, that substantial evidence was given to
indicate the altercation was not an agreed struggle. The sinple
fact of the location of the altercation, i.e. the pantry, in and of
itself prevents reaching a conclusion as presented by Appellant.
There was a finding of a clear-cut case of assault and battery with
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injury, wherein Appellant was found to be the aggressor.
111

Appellant's third and final point of argunent, that the
penal ty inposed upon the Appellant was unduly severe and not
warranted, has sone nerit. Gave acts of m sconduct such as
assault and battery are taken very seriously, which in this case
led to the revocation of Appellant's docunent. Furthernore, the
pronotion of safety of |[ife at sea and the wel fare of i ndividual
seanen nust al ways be of paranount concern to the Coast Guard in
maki ng these decisions. The |ack of self restraint can and
frequently does | ead to serious consequences especially when the
of fense is assault and battery.

46 CFR 5. 20-165 and Tabl e 5. 20-165 provi de guidelines for
penalty assessnments for violations. This regulation is by no neans
controlling in all cases, but should be given every consideration
in rendering a decision

Many of the suggestions nade by Appellant why the order of
revocation should be vacated are without nerit, and if Appellant's
docunent is to be returned it nust be based on reasons which
justify this concl usion.

Tabl e 5.20-165 lists Assault and Battery as a G oup E offense.
It further indicates that the tinme between offenses is not to have
any bearing when considering whether the man is a repeater. The
average order listed for a first offense is six (6) nonths
suspension with no period of probation, and for a second offense,
revocati on.

Appel l ant was issued his original docunent in Cctober 1966.
Reviewi ng his record, we find that in San D ego, California, on 29
July 1969, he was given a warning for attacking a crew nenber on
board the SS THUNDERBI RD. On 10 August 1970, in Los Angel es,
California, he was warned again for using undue force in defending
hi nsel f agai nst an attack by a crew nenber on the SS GREEN MOUNTAI N
STATE. On 2 June 1971, his docunent was suspended in San Franci sco
for two nonths outright and three nonths on 24 nonths probation for
failure to performand directing threatening | anguage to the Mster
on the SS LEADER

Not hing is known fromthe record concerning Appellant's prior
of fenses invol ving personal conbat except that in each a warning
was given and charges were not served. The order issued in the
present case is by no neans an abuse of discretion by the
Adm ni strative Law Judge, particularly since this was not
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Appellant's first assault and battery offense. However, upon
conpari son of the facts in this case with those in prior Appeals
Decisions, it is ny opinion that a suspension of Appellant's
docunent for twelve nonths outright and twelve nonths on twel ve
nmont hs probation is a nore appropriate order.

CONCLUSI ON
| conclude that the charge and specification in this case have
been proved by substantial evidence, and that the findings of the
Adm ni strative Law Judge shoul d be supported. Appellant was not
denied his right to Due Process of Law in the conduct of these

proceedi ngs. However, the order should be nodified in view of
prior decisions.

ORDER
The findings of the Admi nistrative Law Judge nade at Houst on,

Texas, dated 5 May 1975, are Affirnmed. The order, nade at Port
Arthur, Texas on 25 April 1975, is MODIFIED to provide for a
suspensi on of twelve nonths outright, plus twelve nonths on twel ve
nmont hs probation, and, as MODI FI ED, is AFFI RVED

E. L. PERRY

Vice Admiral, U S. Coast Cuard
Vi ce Conmandant

Signed at Washington, D. C., this 30th day of Septenber 1975

| NDEX

Assault (including battery)
Danger ous weapon
Mut ual conbat, not proved
Seriousness of offense

Wth Knife
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Counsel
May be wai ved
Ri ght to, necessity of understanding
Wai ver of right to
Heari ngs
Adequat e preparation tinme afforded Appell ant
Conti nuance not requested, adequate preparation
time afforded
Expedi ti ous proceeding required to preserve evidence
Noti ce, adequacy of
bj ections, necessity of raising at hearing
Speedy hearing, not denial of due process absent
obj ecti on
M sconduct
Assault, within definition
Modi fi cation
On appeal
Uniformty, for purpose of

Order of Exam ner
Appropriate, but nodified for internal consistency

Assault and battery, appropriate for
Cunul ative offenses, effect of
Hel d not excessive

Revocati on or Suspension

Appropriate, but order nodified for internal consistency
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Cumul ative offenses as justifying
For assault, appropriateness of order
Prior record as justifying

*xxxx  END OF DECI SION NO. 2038 *****

Top

file:////hgsms-|awdb/users/K nowl edgeM anagementD....& %20R%201980%20-%202279/2038%:20-%20M ETCAL FE.htm (8 of 8) [02/10/2011 9:31:35 AM]


https://afls16.jag.af.mil/dscgi/ds.py/Get/File-17899/D11358.htm#TOPOFPAGE

	Local Disk
	Appeal No. 2038 - Gary Neal METCALFE v. US - 30 September, 1975


