Appeal No. 2028 - Robert S. CARTER v. US - 27 June, 1975.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT NO. Z-631134-D1,
LI CENSE NOS. 427 934 AND 425 322
| ssued to: Robert S. CARTER

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2028
Robert S. CARTER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.30-1, now 5. 30-1.

By order dated 12 Septenber 1974, an Adm nistrative Law Judge
of the United States Coast CGuard at San Francisco, California,
suspended Appellant's |icense and seanan docunents for 9 nonths
outright upon finding himaguilty of m sconduct. The specifications
found proved allege that while serving as a TH RD MATE on board the
SS ST. LOUI S under authority of the docunent and |icense above
capti oned, Appellant did, FIRST on or about 7 Novenber 1973 while
said vessel was in the port of Singapore, wongfully fail to
performhis duties due to intoxication; SECOND, on or about 18
Novenber 1973, while said vessel was in the port of Hong Kong,
wongfully fail to performhis duties due to intoxication. THI RD,
on or about 19 Novenber 1973, while said vessel was in the port of
Hong Kong, wongfully fail to obey an order of the Master by being
under the influence of alcohol while on watch. FOURTH, on or about
19 Novenber 1973, while said vessel was in the port of Hong Kong,
wongfully fail to performhis duties due to intoxication.
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At the hearing, Appellant was represented by professional
counsel and entered a plea of not quilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence, various
docunents, the original |ogbook and extracts fromthe | og of the
S.S. St. Louis, and the deposition of Thomas Sheehan, Master.

| n defense, Appellant offered no evidence, but rather elected
to vigorously attack the evidence offered by the Coast Guard on
vari ous grounds such as hearsay, irrelevancy, and the | ack of
specificity.

At the end of the hearing, the Judge rendered a witten
deci sion in which he concluded that the charge and all
speci fications had been proved. He then served a witten order on
Appel | ant suspendi ng all docunents, issued to Appellant, for a
period of 9 nonths outright.

The entire decision and order was served on 27 Septenber 1974.
Appeal was tinely fil ed.

FI NDI NGS OF FACT

On 7 Novenber 1973, Appellant was serving as Third Mate on
board the SS ST. LOU S and acting under authority of his |icense
and docunents while the ship was in the port of Singapore.

After receiving reports that the Appellant had been dri nking,
t he Master personally observed that Appellant to have i npaired
speech, the snell of alcohol about himand to be in an intoxicated
condi tion. The Appellant failed to stand his assigned watch on deck,
but rather proceeded to and remained in the wheel house. At this
time the Master gave himverbal warning that he not report for duty
I n an intoxicated condition.

On 8 Novenber 1973 the Master gave Appellant a formal warning
in witing. This formal warning was intentionally not put in the
| ogbook, rather it was calculated to afford Appellant an
opportunity to nmend his ways relative to the use of intoxicants.
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On 18 Novenber 1973, while the said vessel was in the port of
Hong Kong, the Master, having been ashore, returned to the vessel
to |l earn that Appellant, who was supposed to be on duty, could not
be found to be relieved of his 0800-1600 watch. The Master found
Appel l ant at 1600 sitting in the officer's ness in a highly
I ntoxi cated condition. Appellant was schedul ed to doubl e back and
have the next 0000-0800 watch. The Master ordered himnot to stand
wat ch, but rather to go on duty at 0800, 19 Novenber, thus
affording him16 hours to sleep and sober up. The Captain again
war ned Appellant to not appear for duty when under the influence of
| nt oxi cants.

On 19 Novenber, 1973, Appellant was still intoxicated at 0800
and in no condition to stand watch. The Master did not permt
Appel l ant to stand watch and t hereupon assigned another to take his
duty.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that:

(1) The Adm nistrative Law Judge failed to remain inparti al
(2) The evidence is insufficient to support the findings
(3) The order is excessive.

APPEARANCE: Jennings, Gartland and Tilly, San Franci sco,
California; John Gary Warner, Esqg.

OPI NI ON

Appel l ant's argunent alleging partiality of the admnistrative
| aw judge are without nerit. Appellant objects to the manner in
whi ch the Investigating Oficer was instructed follow ng the ruling
that log entries offered into evidence were in substanti al
conpliance with 46 USC 702. The remarks of the Admnistrative Law
Judge provided a reasonable clarification of his ruling. Such
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expl anatory remarks are consistent with the requirenent of 46 CFR
5.20-1(a). "The admnistrative |aw judge shall regulate and
conduct the hearing in such a manner as to bring out all the

rel evant and naterial facts, and to insure a fair inpartial
hearing." The strict procedural rules of a court trial are not
applicable to renedial adm nistrative proceedi ngs.

For the Adm nistrative Law Judge to insure that all
partici pants understand each step of the proceedings and all
rulings therein cannot be equated to partiality in his conduct of
t he hearing.

It is not necessary to resolve the question of whether or not
the log entries offered into evidence were in substanti al
conpliance with 46 U S.C. 702. Substantial conpliance with the
statute is required if the log entries alone are to present a
prima facie case for the governnent. However, in this hearing,
| ndependent probative evidence was presented in the formof the
| engt hy deposition of Captain Sheehan. So |ong as the evidence
contained in the logs is relevant and material, it shall be
recei ved before these admni strative proceedi ng. Hearsay evi dence
I s adm ssible unless the declarant is readily avail able to appear
as a witness. (46 CFR 5.20-95). The fact that log entries nmay not
be in substantial conpliance with 46 U S. C 702 does not preclude
their admssibility. [46 CFR 5.20-107(b)]. Al evidence contai ned
in the record satisfies the criteria set forth in the regul ations
governi ng these proceedi ngs.

Capt ai n Sheehan's personal know edge of events related to all
specifications appear in the record in his deposition. No
all egation rests upon evidence contained in the log entries al one.
The deposition contains substantial firsthand know edge of the
Master in addition to hearsay. Upon careful reading of the
deposition, coupled with the log entries and letter of warning, the
Adm ni strative Law Judge clearly had before himan adequate
presentation of evidence of sufficient credibility to permit himto
make findings of fact.
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Appel l ant offered no evidence to rebut the case. Wth
sufficient credible uncontroverted evidence before himto permt a
finding that all specifications were proved, the Admnistrative Law
Judge cannot be said to have erred in making such a finding. The
evi dence, when viewed in its entirety, is sufficient to support the
deci si on.

Y

Appel lant's claimthat the order was excessive for the
of fenses proved m sstates the true nature of the order.

Appel | ant' s Docunent was suspended for six nonths remtted on
twel ve nonths probation from 21 February 1973 at New Ol eans,
Loui siana, for failure to performduties, intoxication and
possession of intoxicants, while serving aboard the S.S. THOVPSON
LYKES. The instant offenses occurred within the period of
probation. Therefore, inposition of the six nonths suspension
previously ordered was required.

For the four additional offenses contained in the present
specifications a three nonths suspension was ordered. Review of
the guidelines in the Scale of Average orders (46 C F. R 5.20-165)
i ndi cates that, in view of the nunber of offenses commtted by
Appel | ant, revocation of his |icense and docunent woul d not have
been an unreasonabl e sanction. Licensed officers are expected to
mai ntain a high standard of character and responsibility in
performance of their duties. Under the surroundi ng circunstances
| consider the order not to be excessive.

ORDER

The order of the Admi nistrative Law Judge dated at San
Franci sco, California on 12 Septenber 1974, is AFFI RVED.

O W SILVER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D.C., this 27th day of June 1975.
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