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UNI TED STATES OF AMERI CA
UNI TES STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT NO. ( REDACTED)
LI CENSE NO. 429923
| ssued to: STEFAN J. PALMER

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2022
STEFAN J. PALMER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.30-1, now 5. 30-1.

By order dated 6 May 1974, an Adm nistrative Law Judge of the
United States Coast Guard at Houston, Texas, suspended Appellant's
seaman' s docunents for three nonths on twelve nonths' probation
upon finding himguilty of inattention to duty. The specification
found proved alleges that while serving as Third Mate on board the
T/B I OS 3301 under authority of the docunent and |icense above
captioned, on or about 19 February 1974, Appellant did wongfully

cause an oil spill into the navigable waters of the United States,
t he Houston Ship Channel, while said vessel was npored at Houston,
Texas.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of two w tnesses.

I n defense, Appellant offered in evidence a vessel inspection
report and his own testinony.

At the end of the hearing, the Judge rendered an oral decision
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i n which he concluded that the charge and specification had been
proved. He then entered an order suspending all docunents, issued
to Appellant, for a period of three nonths on twel ve nonths’

pr obati on.

The entire decision and order was served on 20 May 1974.
Appeal was tinely filed on 20 June 1974.

FI NDI NGS OF FACT

On 19 February 1974, Appellant was serving as Third Mate on
board the T/B 1 0S 3301 and acting under authority of his |license
and docunent while the ship was in the port of Houston, Texas.

At the tinme in question, Appellant was the person in charge of
| oadi ng Jet-A fuel onto the barge. At approximately 12:10 he shut
down No. 2 starboard and center tanks with about two and ei ght feet
of ullage respectively. He then stationed two men at the starboard
val ve, while he and anot her man topped off No. 2 port. This
conpl eted, he then ordered No. 2 starboard topped off. It
overfl owed al nost i mredi ately causi ng approxi mately ten gall ons of
oil to go over the side and into the Houston Ship Channel.

The bl ock valve on No. 2 starboard tank was |ater found to
have been clogged. Thus, while the port tank was being topped off,
t he starboard tank was, unknown to Appellant, still receiving
cargo. He did not recheck the ullage prior to ordering the
starboard tank topped off.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm nistrative Law Judge. It is contended that

(1) The charge and specification were inadequate;

(2) The charge and specification failed to state a claim
under R S. 4450;

(3) Immunity should have been granted under 33 U. S.C. 1321
(b) (5);

(4) The Investigating Oficer failed to neet his burden of
proof ; and

(5) The Judge erred in finding that the bl ock valve on No. 2
starboard tank did not cause the discharge.
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APPEARANCE: St even Mason, New O| eans

OPI NI ON
I

It is manifestly clear that charges and specifications in
t hese adm ni strative proceedi ngs need not neet the technical
requi renents of court pleadings. "It is now generally accepted
that there may be no subsequent chall enge of issues which are
actually litigated, if there has been actual notice and adequate

opportunity to cure surprise." Kuhn v. Cvil Aeronautics

Board, 183 F. 2d 839, 841 (D.C. Gr. 1950). A review of the
entire record in the instant case, particularly Appellant's attenpt
to prove that the discharge of oil resulted frommatters beyond his
control, indicates clearly that he was fully aware of the issues
i nvol ved and that these issues were in fact litigated. The first
basis for appeal is, therefore, wthout nerit.

[

Wi | e Appell ant neither explains nor cites support for his
second basis of appeal, it is assuned that it is his contention
either that causing an oil discharge is not inattention to duty or
that inattention to duty is not a proper charge under R S. 4450.
Nei ther contention has nmerit. It is perfectly obvious that the
person in charge of an oil | oading operation, whose manifest duty
it is to prevent oil discharges into the navigable waters of the
United states and whose acts or om ssions caused such a di scharge,
is guilty of inattention to duty. 46 U S . C. 239(b) provides for
the i nvestigation of acts or inconpetence or m sconduct whether or
not there has been a marine casualty or accident. The occurrence
of an oil discharge properly pronpts such an investigation and,
according to 46 U S.C. 239(g), a finding of m sbehavior,
unskil | ful ness or negligence will result in suspension or
revocation of relevant seaman's docunents. 46 CFR 5.05-20(a) (2)
makes it clear that negligence and inattention to duty are
virtually synonynous. Inattention to duty has | ong been consi dered
a proper charge under R S. 4450.

The oil discharge involved in this case was violative of the
Federal Water Pollution Control Act, 33 U S . C. 1321(b) (3).
Appel lant clainms inmunity under 33 U.S.C. 1321(b) (5) on the basis
of the report required by that subsection having been nade.
Appel lant's reliance is m splaced, however, because that provision
applies solely to crimnal cases and not to renedial adm nistrative
proceedi ngs such as those under R S. 4450. Furthernore, it does
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not appear fromthe record that Appellant either initiated or
actually made the report required by 33 U S.C 1321(b) (5). Rather
it appears that the report was nade by an enpl oyee of Shell G|
Conpany on his own initiative.

IV

At the close of the Investigating Oficer's case, Appellant
nmoved for dism ssal on the grounds that the fornmer had failed to

establish a prima facie case. The notion was denied and

Appel l ant then presented the docunentary portion of his defense.
After the Judge had rendered a decision adverse to Appellant, his
counsel requested and was granted the privilege of reopening the
case to allow Appellant to testify. that having been done, the
record nmust now be considered as a whole. |If the entire record
contai ns substantial evidence of a reliable and probative nature to
support the Judge's findings, it is irrelevant what portion of that
evi dence was presented by the Investigating Oficer and by the
Appel | ant respectively. See Decision on Appeal No. 1981

( HERVANSEN) .

V

It is true that the Judge found that the bl ock valve on No. 2
starboard tank did not cause the oil discharge. He did find,
however, that the actual cause of the discharge was Appellant's
failure to recheck the ullage in that tank prior to ordering it
topped off. It cannot be said that this finding was not supported
by substantial evidence of a reliable and probative nature.

Appel lant's own sworn testinmony clearly supports this finding.

ORDER

The order of the Adm nistrative Law Judge dated at Houston
Texas, on 6 May 1974, is AFFI RVED.

E. L. PERRY
Vice Admral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D. C, this 16th day of My 1975.

| NDEX
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