Appeal No. 1992 - James COPELAND v. US - 20 November, 1973.

IN THE MATTER OF LI CENSE NO. 65265
| ssued to: Janes COPELAND

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1992
Janmes COPELAND

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 12 Cctober 1972, an Adm nistrative Law Judge of
the United States Coast Guard at Corpus Christi, Texas suspended
Appel lant's |icense for one nonth on two nont hs' probation upon
finding himguilty of m sconduct. The specification found proved
all eges that while serving as operator on board the TX 4207 XH
under authority of the |icense above captioned, on or about 19
August 1972, Appellant permtted said vessel to carry in excess of
6 passengers while said vessel did not have on board a valid

Certificate of Inspection in violation of 46 U . S.C. 390 et seq.
as specified in 46 CFR 176.01-(a).

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence sone
phot ogr aphs of the vessel, a handwitten |ist of persons aboard and
the testinony of three w tnesses.
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I n defense, Appellant offered in evidence his own testinony.
During proceedi ngs on Appellant's notion to reopen, he introduced
two checks and the testinony of one witness; and the investigating
of ficer introduced the testinony of one w tness.

At the end of the hearing, the Admnistrative Law Judge
rendered an oral decision in which he concluded that the charge and
specification had been proved. He then served a witten order on
Appel | ant suspending his license for a period of one nonth on two
nont hs' probati on.

The entire decision was served on 16 October 1972. Appeal was
timely filed on 6 Novenber 1972.

FI NDI NGS OF FACT

On 19 August 1972, Appellant was serving as operator on board
the TX 4207 XH and acting under authority of his license while the
vessel was at sea.

The vessel, a 22 foot fiberglass boat with an outboard engi ne,
did not have a Certificate of Inspection. Appellant operated this
vessel on 19 August 1972 wth a total of nine persons aboard. In
addition to Appellant, there were three students undergoi ng diving
i nstruction from Appel l ant, two divers who had paid for that
particular trip, and three nen whose purpose aboard was to
supervise the activities of the other five. O these last three
men, one received the use of the necessary diving equipnent for
whi ch Appellant would normally charge a rental fee. Al three
received free conpressed air, the use of the boat and the services
of Appellant, itens for which he would normally exact fees.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge.

It is contended that only five of those aboard were
"passengers” within the definition of 46 U . S.C. 390. Because of
the disposition of this ground for appeal, it is unnecessary to
di scuss Appellant's other contentions.

APPEARANCE: Al lison, Maddin, Wite & Brin, Corpus Christi,
Texas.

OPI NI ON

Exenpted from "passenger” status under 46 U S.C. 390(a) are
“the master and the bona fide nmenbers of the crew engaged in the
busi ness of the vessel who have contributed no consideration for
their carriage and who are paid for their services."

The business of the vessel in this case was as part of the
operation of a diving school. Three of the occupants of the boat,
ot her than the owner, Appellant, were aboard for the furtherance of
t hat busi ness by way of supervising inexperienced divers. They
gave no consideration for their carriage and were conpensated by
recei pt of valuable services, air for diving and, in one case, the
use of equi pnment for which they would have had to pay were it not
for their rendering of service to Appellant. That being the case
they were nenbers of the crew for purposes of the exception to the
definition of "passenger." Therefore, Appellant was carrying only

five "passengers” and was not in violation of 46 U . S.C. 390 et
seq.

ORDER

The order of the Adm nistrative Law Judge dated at Corpus
Christi, Texas on 12 Cctober 1972, is VACATED and the charge
DI SM SSED.

file:////hgsms-lawdb/users/K nowledgeM anagementD...& %20R%201980%20-%202279/1992%20-%20COPEL AND.htm (3 of 4) [02/10/2011 9:25:39 AM]



Appeal No. 1992 - James COPELAND v. US - 20 November, 1973.

C. R BENDER
Admral, U S. Coast Guard
Conmandant

Signed at Washington, D. C., this 20th day of Novenber 1973.

| NDEX
Passengers
D stingui shed fromcrew nenbers

Certificate of inspection
***x*  END OF DECI SION NO. 1992 ***x*
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