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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 458363
| ssued to: Howard M LI TTLEFI ELD

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2282
Howard M LI TTLEFI ELD

Thi s appeal has been taken in accordance with 46 U . S.C. 239(9)
and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 23 Novenber 1979, an Adm nistrative Law Judge
of the United States Coast Guard at Portl and, M ne, suspended
Appellant's license for 1 nonth on 12 nonths probation. The
speci fication of the negligence charge found proved all eged that
Appel l ant, while serving as operator of MV CAPTAI N LARRY, under
authority of the captioned |license, did at about 1315 on 6 August
1979, fail to adequately take into account the fall of the tide,
causi ng said vessel to ground in the vicinity of Brewer's Boatyard
Docks, G eat Chebeague Island, Mi ne.

At the hearing, Appellant was represented by counsel.
Appel | ant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced into evidence the
testinony of four wi tnesses, and thirteen docunents.

| n defense Appellant introduced his own testinony and three
docunent s.
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Subsequent to the hearing, the Adm nistrative Law Judge
entered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order of
suspensi on of one nonth on 12 nonths' probation.

The deci sion was served on 26 Novenber 1979. Appeal was
tinely filed on 5 Decenber 1979 and perfected on 12 August 1980.

FI NDI NG OF FACT

On 6 August 1979, Appellant was serving under the authority of
his |icense as operator of the MV CAPTAIN LARRY. The Appellant is
the hol der of a second mate's |icense, any gross tonnage, which is
a higher license than that required to be an operator of the
CAPTAI N LARRY. CAPTAIN LARRY departed Portland, Maine, |oaded to
hal f capacity with diesel fuel and gasoline. There were no draft
mar ks on the vessel so that the draft at any particular tine had to
be estimated. On departure the draft was estinmated to be about 4
ft. fore and aft.

The weather at all tines was clear, the air tenperature was
about 82° F, and the w nd was calm

CAPTAI N LARRY arrived at Brewer's Boatyard Docks at about 1230
and tied up to the dock. N OS. Chart No. 13290, "Casco Bay," 24th
Ed., June 9, 1979, disclosed the water depth in the vicinity of
Brewer's docks to be between one-half foot and two feet, dependi ng
on the location, at nean low water. From his testinony, Appellant
knew that a spring high tide of 8.9 ft. had occurred and that a
spring lowtide (0.10 ft. below | ow water) was predicted at 1554.
Though he knew that the tide was ebbing, Appellant at no tine took
soundings to determ ne the depth of the water.

CAPTAI N LARRY began unl oadi ng gasol i ne at about 1240. After
unl oadi ng about 500 gal | ons, Appell ant becane concerned that the
vessel mght be left aground with the ebbing tide. At 1255 he
ceased unl oading and attenpted to get underway. However, the
vessel was hard aground.

Appel l ant again tied up to the dock and punped off 400 gal |l ons
nore to lighten the vessel but to no avail. The vessel remained
hard aground. Finally, Appellant sought to further lighten the
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vessel by unloading to a tank truck, but none was avail abl e.

The vessel remained aground until the flood tide. There was
no apparent damage to the vessel, nor any pollution by petrol eum
pr oducts.

BASES OF APPEAL

Thi s appeal has been taken fromthe decision and order of the
Adm ni strative Law Judge (ALJ). Appellant argues that the charge
and specification should be dism ssed because:

1) The charge and specification are defective as
wor ded;

2) There was not substantial evidence in the record to
support the governnent's charge and specification;

3) The denials of Appellant's proposed findings are
i nconsi stent with the record;

4) Li eut enant BEGLEY's testinony during rebuttal
shoul d have been disqualified because of
conmuni cati ons between the Investigating Oficer
and Li eutenant BEG.EY during a recess;

5) Appel | ant was i nproperly denied opportunity to
present surrebuttal testinony in response to
rebuttal testinony of Lieutenant BEG.EY; and

6) Fair play and justice require reversal.

APPEARANCES: Preti, Flaherty & Beliveau, by Martin R Johnson,
Esquire.

OPI NI ON

Appel | ant contends that the specification is defective as
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wor ded because it apprised Appellant that he failed to adequately
take account of the fall of the tide at about 1315 of the date in
gquestion, instead of approximately 1230. A specification is not
defective if it clearly sets forth the facts which are the basis of
the specification and is sufficient to enable the person charged to
identify the offense and to prepare a defense. Appeal Decision

No. 1914 (ESPERANZA). In the instant case, the tine of the
negligent act was alleged in the specification to have been 1315;
but in fact, it may have been shortly after 1230. This is not
enough variance to find the charge defective; Appellant was
sufficiently notified of the charge against him

Appel | ant al so contends that there is not substantial evidence
in the record to support the negligence theory as charged.
Al t hough the ALJ discussed in his opinion the existence of
substantial evidence to find Appellant guilty of negligence, this
di scussion was nerely used to bolster his finding based upon the
doctrine of the unrebutted presunption.

The grounding of the MV CAPTAIN LARRY in the vicinity of
Brewer's Boatyard Dock on a charted shoal creates a rebuttable
presunption of negligence. Unrebutted it suffices to nake a

prima facie case of negligence against the Appellant.

Appeal Decision No. 2177 (Honmer). Wiile not shifting the

burden of proof fromthe Investigating Oficer, this presunption
requires Appellant to cone forward with evidence sufficient to
rebut it. This Appellant attenpted through his own testinony. H's
expl anation of the groundi ng cause, a sandy ridge about six inches
high and two to three feet in I ength under the vessel, was rejected
by the ALJ because insufficient evidence of such a ridge existed.

Li eut enant BEGLEY, who investigated the incident testified that he
saw no ridge, even though the hull was exposed at the tine he
departed at about 1515. (Tr. 151: 1-5; tr. 155: 15-18). The

phot ographs in evidence revealed no ridges (I. O Exhibit No.

3-8) and nothing in Appellant's Report of the Casualty to the Coast
GQuard (1.0 Exhibit No. 12) indicated that a ridge existed which

m ght have caused the grounding. Consequently, Appellant was
unable to rebut the presunption. On this record, | amunable to
conclude that the ALJ erred in rejecting Appellant's explanation
and in finding the presunption of negligence unrebutted. This
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al one woul d support a finding of negligence; here negligence was
al so proved by evidence w thout benefit of the presunption.
Negligence is defined in 46 CFR 5.05-20(2) as "the conm ssi on
of an act which a reasonably prudent person of the sane station,
under the sanme circunstances, would not commt, or the failure to
performan act which a reasonably prudent person of the sane
station, under the sane circunstances, would not fail to perform"”
In order to prove the charge, it is necessary for the Coast CGuard
to prove that Appellant's conduct in sone nmanner failed to conform
to the standard of care required of the reasonably prudent operator
of an inland tanker under the sane circunstances confronted by
Appel l ant. Qovi ously, Appellant was bound to operate the vessel
wi t hout groundi ng. Appellant entered the Brewer's Boatyard Dock to
unl oad fuel knowing that within 20-24 m nutes the ebbing of the
tide could cause the vessel to ground. A prudent operator would
know t he exact draft of his vessel before taking such a risk. In
the instant case, Appellant did not know his exact draft nor did he
take neasures to determne it. A prudent person would know t he
exact depth of the water before taking such a risk. Appellant did
not know, nor did he take any soundings to determ ne, the water's
depth. The ebbing of the tide caused the vessel to ground before
the vessel tried to depart. | find that there is sufficient
evidence to find Appellant negligent in this grounding incident.

Appel | ant argues that the denial of Appellant's proposed
findings of fact is inconsistent with the record. 1In 46 CFR
5.20-155(a), the ALJ is required to render a decision consisting of
a "Finding of Fact," including necessary evidentiary and ultimte
facts pertaining to each specification. Sitting as the trier of
fact, the ALJ has discretion to find the ultimte facts pertaining
to each specification. He sifts the material in the evidentiary
record in order to render a "Finding of Fact." It need not be
consistent with all evidentiary nmaterial contained in the record so
| ong as sufficient material exists in the record to justify such a
finding. Appeal Decision No. 1964 (COLQN).

After a review of the record | find that the ALJ's rejection
of Appellant's proposed findings was neither arbitrary, nor
capricious, and there is no reversible error here. Appeal
Deci sion No. 2183 (FAIRALL).
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Y

Next, Appellant contends that Lieutenant BEGLEY's testinony
during rebuttal should have been disqualified because of
conmuni cati ons between the Investigating Oficer and Lieutenant
BEGLEY during a recess. There is no rule of evidence which forbids
a person representing a party fromspeaking with his wtness.
Therefore, Appellant's contention on its face is without nerit.

V

Appel | ant contends that surrebuttal testinony in response to
the rebuttal testinony of Lieutenant BEGLEY shoul d have been
al | owned because Lieutenant BEG.EY changed his testinony.
Li eutenant BEGLEY initially stated that Coast Guard personnel had
not noved their vessel until about 1515 when they were about to
depart. He subsequently changed his testinony by saying that they
had noved the boat earlier because they were afraid that they would
not be able to get underway. Wether the boat was noved or not is
not a material fact in this case. | see no error by the ALJ in
denyi ng Appellant's request to bring in surrebuttal testinony where
there can be no probative consequence. the fact that the wtness
may have i npeached hinself goes to the weight of his testinony.
(See Appeal Decision No. 2016 (AGOSTINI).) the judge was aware

of this and ot her evidence when he ultimately found that a ridge
did not exist. Consequently, | find no reversible error when the
ALJ deni ed Appellant's request for surrebuttal testinony.

W

Finally, Appellant contends that the ALJ acted in an arbitrary
and capricious manner throughout the hearing such that fair play
and justice require reversal. No specific acts were nentioned by
Appel l ant in support of this contention. Fromthe record of trial,
| find no such behavior. Therefore, there is no choice but to take
this argunent to be frivolous in nature. Such a contention wl]l
not be dealt with here. Appeal Decision No. 1518 (W GREN).

CONCLUSI ON
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The specification alleging negligence in grounding the MV
CAPTAI N LARRY has been proved by substantial evidence. There was
no reversible error in the proceedings and the order should be
af firnmed.

ORDER

The order of the Adm nistrative Law Judge, dated at Portl and,
Mai ne on 23 Novenber 1979, is affirned.

B. L. STABILE
Vice Admral, U S. Coast uard
Vi ce Commmandant

Si gned at Washington, D.C., this 24th day of August 1982.

*xx**x  END OF DECI SI ON NO. 2282 *****
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