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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 489612 MERCHANT MARI NER S DOCUVMENT
| ssued to: ORVAL J. BROVAN Z redacted D2

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2281
ORVAL J. BROVAN

Thi s appeal has been taken in accordance with Title 46 U. S. C
239(g) and 46 CFR 5. 30-1.

By order dated 28 January 1980, an Administrative Law Judge of
the United States Coast CGuard at St. Louis, M ssouri, adnonished
Appel  ant upon finding himaguilty of msconduct. The specification
found proved alleges that while serving as Master on board the
United States MV WW HOLLOMY under authority of the |Iicense
above captioned, on or about 17 Septenber 1979, Appellant departed
the port of MIwaukee, W, for Chicago, IL, and traversed Lake
M chigan wi thout the required |licensed personnel aboard as required
by the vessel's certificate of inspection, to wt: the vessel
sailed without the second mate having the proper endorsenent to be
a first class pilot upon Lake M chi gan.

The hearing was held at Chicago, IL on 18 Cctober 1979.
At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and

speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of one witness and three docunents.

The Appellant did not testify, call w tnesses or introduce any
docunent s.

file://lIhgsms-lawdb/users/K nowledgeM anagementD...20& %20R%202280%20-%202579/2281%20-%20BROMAN.htm (1 of 4) [02/10/2011 8:20:08 AM]



Appeal No. 2281 - ORVAL J. BROMAN v. US - 16 August, 1982.

After the hearing, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and
speci fication had been proved. He then served a witten order of
adnoni ti on on Appel | ant.

The entire decision was served on 28 January 1980. Appeal was
tinely filed on 13 February 1980 and perfected on 17 June 1980.

Because of the disposition of the appeal no Findings of Fact
are necessary.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that: (1) the findings
of fact and conclusions of law are in error and unsupported by the
evi dence; and, (2) the Admnistrative Law Judge erred in not
granting Appellant's Motion to Dismss on the grounds that the
specification does not fall within the scope of the definition of
m sconduct as set forth in the regulations 46 CFR 3.05-20(g)(1).

APPEARANCE: Thonpson, Hine & Flory, Ceveland Chio, by Richard C
Bi nzl ey.

OPI NI ON
I

During the presentation of the Coast Guard case a w tness
testified that upon boarding the WWHOLLOMY, while it was tied up
at a pier in Chicago, he noticed the |ack of an endorsenent for
"Lake M chigan waters" on the second mate's First C ass Pil ot
Li cense. Further testinony indicated that the wi tness had no
know edge of who nmaneuvered the vessel from M| waukee to Chicago.
The three docunents submtted consisted of the second mate's
| i cense, excerpts fromthe vessel's |l og and a copy of the vessel's
shi pping articles.

An initial question arises as to whether the Appellant was
acting under the authority of his license at the tine of the voyage
in question. Section 5.01-35 of Title 46, Code of Federal
Regul ati ons, provides that:

"A person enployed in the service of a vessel is considered to
be acting under the authority of a license certificate or
docunment held by himeither when the holding of such |license,
certificate or docunment is required by |aw or regulation or is
required in fact as a condition of enploynent."
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In the instant case no certificate of inspection for or
description of the WW HOLLOMY was introduced into evidence.
Wt hout such evidence no finding can be made that Appellant was
required by law or regulation to have a license. Likew se, no
evi dence was produced respecting a requirenent of hol ding the
license as a "condition of enploynent.” It is clear Appell ant
hol ds a |icense, however, that fact al one has not been held
sufficient to establish the essentials of jurisdiction. See, e.g.
Deci si ons on Appeal Nos. 2104, 2169.

Anot her omission in the Coast Guard case al so exists. The
| nvestigating Oficer failed to recogni ze that the lack of an
endorsenent on the second mate's |icense was not a violation of the
manni ng requi renents established by a vessel's certificate of
i nspection. Accordingly, a violation could not be found based
sol el y upon di screpanci es between a vessel's certificate of
i nspection and the vessel's Shipping Articles. Gven the nature of
t he charge and specification it was necessary for the Investigating
Oficer to establish that the second mate piloted the vessel on
Lake M chigan when he, in fact, did not have the proper endorsenent
for those waters. The excerpts fromthe vessel's log and the
testinony of the one witness did not offer substantial evidence on

this point. Accordingly, the record fails to establish a prim
faci e case.

Manni ng requirenents for vessels on the great Lakes (vessels
i nspected and certificated for "G eat Lakes" routes only) are
determ ned under the authority of R S. 4463 (46 USC 222).
Adm ni strative practice has been to require the customary "naster”
and "three pilots" under the authority of the above statute,
recogni zing that such determ nations are subject to the three watch
| aw (46 USC 673).

While the Investigating O ficer established that the second
mat e did not have a proper endorsenent for Lake M chigan, this
al one woul d not establish a prina facie case. The second
mate did hold a First Cass Pilot's License. Assum ng the
Certificate of Inspection of the WW HOLLOMY (if one was
requi red) mandated a master and three first class pilots the
evi dence produced showed no violation of such a certificate.

Mor eover, as no evidence was produced as to who controlled the

vessel, it is conceivable that, wth a proper managenent of
wat ches, there was a pilot on watch with the required endorsenent
for all waters the vessel navigated. In order to establish

m sconduct in the instant case the Investigating Oficer had to
establish that the vessel on its voyage from M | waukee to Chi cago
was under the control of the second mate. As stated above no such
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show ng was nade.

CONCLUSI ON
Since jurisdiction in this case has not been established and

no evi dence has been presented to establish that the second mate
piloted the vessel, the charge and specification nust be set aside.

ORDER
The order of the Admi nistrative Law Judge dated at St. Louis,

M ssouri, on 28 January 1980, is VACATED. The charges are
DI SM SSED.

B. L. STABILE
Vice Admral, U S. Coast Cuard
Acti ng Commandant
Signed at Washington, D.C., this 16 day of Aug 1982.

sxxx*x  END OF DECI SION NO 2281 *****
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