Appeal No. 2280 - Robert B. Arnold v. US - 22 July, 1982.

UNI TED STATES OF AVERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT NO. Z redact ed
| ssued to: Robert B. Arnold

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2280
Robert B. Arnol d

Thi s appeal has been taken in accordance with Title 46 U. S. C
239(g) and 46 CFR 5. 30-1.

By order dated 18 Septenmber 1981, an Adm nistrative Law Judge
of the United States Coast Guard at Long Beach, California, revoked
Appel  ant's seaman's docunents upon finding himguilty of
m sconduct and physical inconpetence. The specifications found
proved al |l eged that Appellant while serving as crew nessnman aboard
the SS AUSTRAL LI GHTI NG under authority of the captioned docunent,
(1) did on or about 6 June 1981 fail to performhis assigned
duties, by not serving breakfast; (2) did on or about 10 June 1981
whil e the vessel was in Sydney, Australia, fail to performhis
duties, by not serving supper; (3) did on or about 10 June 1981
while the vessel was in Sydney, Australia fail to join for the
conti nued voyage to Mel bourne, Australia; (4) did on or about 20
June 1981, fail to performhis duties for reasons of intoxication;
(5) did on or about 21 June 1981, fail to performhis duties for
reasons of intoxication; (6) did on or about 22 June 1981 while
vessel was in Brisbane, Australia, fail to join for the continued
voyage to San Francisco, California; (7) was on or about 21 June
1981 while the vessel was in port at Brisbane, Australia, and at
the tinme of the hearing was, physically inconpetent to performthe
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duties of an Anerican merchant seaman due to di abetes nellitus,
pancreatitis, and al cohol abuse.

The hearing comenced on 13 July 1981 at San Franci sco,
California. At that hearing, on notion of the Investigating
Oficer, the charge of inconpetence was di sm ssed and Appel | ant was
granted a change of venue to Long Beach, California. At Long Beach
t he Appell ant was again charged wth physical inconpetence.

The hearing was held at Long Beach, California on 3 Septenber
1981 and continued on 9 Septenber 1981.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of guilty to the m sconduct charge and
specifications 1 and 2. Appellant entered a plea of not guilty to
the remai ni ng specifications of the m sconduct charge and not
guilty to the inconpetence charge and all specifications.

The Investigating Oficer introduced in evidence the testinony
of one witness and nine exhibits.

In defense on the nerits, Appellant offered three docunents,
two of which were admtted, and testified in his own behalf.

At the end of the hearing, the Adm nistrative Law Judge
rendered an oral decision in which he concluded that the charges
and all specifications had been proved. He then served a witten
order on Appellant revoking all docunents issued to Appellant.

The order was served on 9 Septenber 1981 and the entire
deci sion was served on 9 Cctober 1981. Appeal was tinely filed on
2 Cctober 1981 and perfected on 1 March 1982.

FI NDI NGS OF FACT

From 17 May 1981 to 22 June 1981 Appel |l ant was serving under
the authority of his Coast Guard issued docunent No. [redacted]-D4
as crew nessnman aboard the United States SS AUSTRAL LI GHTNING On
6 June 1981 while serving in the above nentioned capacity,

Appel lant failed to serve breakfast for the crew as was his duty.
On 10 June 1981, while the SS AUSTRAL LI GHTNING was in the port of
Sydney, Australia, Appellant failed to serve supper. The sane day
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t he vessel departed Sydney, Australia enroute to Ml bourne,
Australia. Appellant was ashore w thout proper authority at the
time of departure, thereby failing to join the vessel for the

conti nued voyage. On 13 June 1981, Appellant rejoined the vessel

i n Mel bourne and nade the voyage to Brisbane. Appellant was unable
to performhis routine duties on 20 and 21 June due to

i ntoxi cation. At 0030 on 22 June 1981 Appel |l ant departed the
vessel w thout proper authority and was not available for the
schedul ed departure at 0200 for San Francisco, California. After
departing the vessel, Appellant was admtted to Princess Al exandra
Hospi tal where he was di agnosed as suffering frompancreatitis and
di abetes nellitus with both conditions exacerbated by al cohol use.
Appel | ant was di scharged on 23 June 1981 at 1700, not fit for duty.

Appel | ant was di agnosed as being insulin dependent as early as
2 January 1979. Upon returning to the United States, Appellant's
di agnosi s of diabetes nellitus and pancreatitis was reaffirned.
However, the United States Public Health Service (USPHS) indicated
that Appellant was fit for duty on 7 July 1981.

BASES OF APPEAL

Thi s appeal has been taken fromthe Decision and Order of the
Adm ni strative Law Judge. Appellant's appeal is based on the
foll ow ng contentions:

(1) The charge of physical inconpetence had been di sm ssed at
San Francisco, California prior to the hearing at Long Beach,
California which led to the Order now on appeal, and any such
charge of physical inconpetence was not properly before the
Adm ni strative Law Judge at the tinme of the Long Beach hearing by
reason of said prior dismssal

(2) Prior dismssal of the charge of physical inconpetence,
rather than a withdrawal pursuant to 46 CFR 5.20-65 of said
charge, was a judicial bar to any charge of physical inconpetence
rai sed at the hearing in Long Beach, California.

(3) Any attenpt by the Coast Guard Investigating Oficer to

add a charge of physical inconpetence |ess than seven days before
the date of the Long Beach Hearing was prejudicial to Appellant.
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(4) There is no evidence in the record that Appellant was
ever served with any valid charge of physical inconpetence prior to
t he Long Beach hearing.

(5) Failure of the Adm nistrative Law Judge to elicit any
expl anation of the m nor charges of m sconduct to which Appell ant
was wlling to offer a guilty plea nade it inpossible for the
Adm ni strative Law Judge to properly render a renedi al order
thereon or to wei ght any evidence inconsistent with said pleas of

guilty.

(6) The expert nedical testinony offered at the hearing
| acked any foundation nanely, there was no evidence in the way of
nmedi cal records, or otherw se, provided to the nedical wtness
whi ch indicated that Appellant, at the tinme of the hearing, was
physically inconpetent or that said witness had exam ned the
Appel l ant, or had reviewed any of Appellant's recent nedi cal
records.

(7) Appellant was not told that any expert nedical w tness
woul d testify in support of the Governnent's charges of physica
i nconpet ence at the Heari ng.

(8 At all relevant tinmes, Appellant was fit for duty
according to the USPHS whi ch was charged by law with the sole and
final decision on the issue of Appellant's duty status.

(9) The Administrative Law Judge's rejection of Appellant's
of fer of proof that he was fit for duty was clearly erroneous and
prejudi cial nanely, the Judge's refusal to accept into evidence
records from USPHS whi ch showed that, at the tine of the Hearing,
Appel l ant was fit for sea duty.

(10) The Adm nistrative Law Judge erred in his assunption
t hat Appel |l ant had not worked as a nerchant seaman for |ong periods
of time during which Appellant had no prior disciplinary record.
This was clearly prejudicial and resulted in the Judge's decision
to revoke Appellant's docunent and is clearly contrary to the
evidence in the record.

(11) The Administrative Law Judge failed to properly notice
and enpl oy the Scal e of Average Orders, 46 CFR, Table 5.20-165.
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12. The Decision and Order of the Adm nistrative Law Judge is
erroneous on its face in that it sets forth both a finding of
I nconpet ence, based in part on hospitalization records while, at
the sanme tine, the decision contains a finding of failure to join
t he vessel when he was so hospitalized.

APPEARANCE: Appearance was first nmade on appeal by Jon P. Canp,
attorney of Sullivan, Gehan & Canp of San Francisco, CA

OPI NI ON

Appel | ant presents several argunments concerning the
I nappropri ateness of the Adm nistrative Law Judge finding proved
t he charge of inconpetence and its three specifications including
| ack of jurisdiction to nake the determ nation as to whet her
Appel | ant was physically inconpetent at the tine of the hearing.

Considering ny resolution of this case, only the question of
jurisdiction warrants di scussion.

Appel | ant urges that the USPHS was the primary agency
responsi ble for exam ning and determ ning the duty status of this
seaman. However, the duty status of a seaman based on a physica
exam nation i s not synonynous with a determ nation of physi cal
conpet ence. The Adm nistrative Law Judge, pursuant to R S. 4450,
has the authority to determ ne whether Appellant commtted an act
of inconpetency based on the evidence avail abl e.

Appel  ant' s di agnoses of diabetes nellitus and chronic
pancreatitis are well docunents in his nedical records. Appellant
has been found "fit for duty" and "not fit for duty" with the above
menti oned di agnoses dependent upon the stability of the conditions
at the tinme of examnation. It was alleged that Appellant was
I nconpetent to performhis duties on 21 June and was i nconpetent on
the day of the hearing. The charge of inconpetence relating to the
events of 21 June 1981 was dism ssed. The record is insufficient
to show that Appellant was inconpetent at the tinme of the hearing.
The only evidence supporting inconpetence at the tinme of the
heari ng was the testinony of the nedical w tness based on the case
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hi story of the Appellant. The record is void of any indication
that the testinony was based on a recent exam nation of Appellant.
There was no evidence admtted that tended to prove that Appell ant
was unable to performhis required duties due to a physical
disability after 7 July 1981. Odinarily any allegation of
I nconpet ence nust be based on sufficient evidence subsequent to any
"fit for duty" declaration by the USPHS or it should be found not
proved. See Decisions on Appeal Nos. 1169, 1160.

In this case the evidence of record is insufficient to support
a finding of physical inconpetence.

The contention that the Adm nistrative Law Judge failed to
provi de Appel |l ant an opportunity to give an explanation related to
the specifications of the charge of m sconduct is wthout nerit.
The record is clear that Appellant was afforded adequate
opportunity to present matters in defense on the nerits and in
mtigation.

The Tabl e of Average Orders is for the information and
gui dance of the Adm nistrative Law Judge. The orders listed for
the various offenses are average only and should not in any manner
affect the fair and inpartial adjudication of each case on its
I ndi vidual facts and nerits. See 46 CFR 5.20-165(a). Sinply
stated, the Adm nistrative Law Judge is not bound by the table so
|l ong as his decision is supported by the record. Decisions on
Appeal Nos. 2240, 2138, and 2068.

(Y

Appel | ant argues that the finding of physical inconpetence and
failure to join are inconsistent. In support of that contention
Appel Il ant presents his hospitalization as a defense. The record
supports the conclusion that Appellant's use of al cohol aggravated
his existing conditions which necessitated his hospitalization. A
defense built of inproper activity of Appellant is faulty.

CONCLUSI ON
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The charge of M sconduct and its six specifications were
proved by reliable, probative and substantial evidence. The charge
of physical inconpetence was not proved.

ORDER

The findings and order of the Adm nistrative Law Judge dated
at Long Beach, California on 9 Septenber 1981, are nodified as
follows: The findings of the Adm nistrative Law Judge as to the
charge of | NCOWETENCE are set aside and the charge DI SM SSED; and
the order of the Adm nistrative Law Judge as to the revocation of
Appel l ant's docunents if MTIGATED to ten nonths suspension. The
order of the Adm nistrative Law Judge, as nodified, is AFFI RVED.

J. S. GRACEY
Admral, U S. Coast Quard
Commandant

Si gned at Washington, D.C., this 22d day of July 1982.

*xxxx END OF DECI SION NO. 2280  *****
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