Appea No. 2328 - Stephen J. MINTZ v. US - 4 October, 1983.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT NO. Z-714 745
| ssued to Stephen J. M NTZ

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2328
St ephen J. M NTZ

Thi s appeal has been taken in accordance with Title 46 U S. C
239(g) and 46 CFR 5. 30-1.

By order dated 21 July 1981, an adm nistrative Law Judge of
the United States Coast CGuard at Long Beach, California suspended
Appel | ant' s seaman's docunents for two nonths, plus three nonths on
ni ne nont hs' probation, upon finding himguilty of m sconduct. The
speci fication found proved alleges that, while serving as Oficer's
Bedroom Steward on board the SS PRESI DENT McKI NLEY under authority
of the above captioned docunent, on or about 4 May 1981, Appel |l ant
wongfully failed to performhis assigned duties by absenting
himself fromhis duty station w thout perm ssion at 1300 hours.

The hearing was held at Long Beach, California on 2 and 30
June 1981.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of not guilty to the charge and specifications.

The I nvestigating O ficer introduced four docunents into
evi dence.

file:////hgsms-l awdb/users/K nowl edgeM anagementD.... 96208 %20R%202280%20-%6202579/2328%20-9620M INTZ.htm (1 of 8) [02/10/2011 8:25:39 AM]



Appea No. 2328 - Stephen J. MINTZ v. US - 4 October, 1983.

I n defense, Appellant offered no evidence.

At the end of the hearing, the Adm nistrative Law Judge
rendered an oral decision in which he concluded that the charge and
one specification had been proved.

He then entered an order suspending all docunents issued to
Appel l ant for a period of two nonths plus three nonths on twelve
nont hs' probati on.

The entire decision was served on 24 July 1981. Appeal was
tinmely filed on 30 July 1981 and perfected on 8 June 1982.

FI NDI NGS OF FACT

On 4 May 1981, Appellant, while serving as Oficer's Bedroom
Steward on board the SS PRESI DENT McKI NLEY and acti ng under
authority of his captioned nerchant mariner's docunent while the
vessel was in the port of Naha, Ckinawa, requested the afternoon
off fromhis imediate superior, the Chief Steward. The request
was refused because the Master of the vessel had noted certain
deficiencies in Appellant's station which he wanted corrected. At
1300 Appellant failed to turn to and performhis assigned duties as
required.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant raises twenty-two points and
matters on appeal. He cites neither authorities not portions of
the record which support themas required by 46 CFR 5.30-1(e). Most
are irrelevant, immterial or beyond the scope of this
adm ni strative appeal process and are not addressed. The renmaining
contentions are as foll ows:

1. the Coast Guard has overwei ghed, abused and stretched the
prima facie evidence doctrine out of proportion;

2. Appellant's reply to a |l og book entry should be treated as
prima facie evidence;

3. there was a crimnal conspiracy between the
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Adm ni strative Law Judge, the Investigating Oficer and the
Commandant ;

4. signing the shipping articles was illegal because no
shi ppi ng comm ssi oner was present;

5. the union collective bargaining agreenent rather than the
shi pping articles should govern Appellant's conduct while aboard
shi p;

6. Appellant was entitled to a free transcript at any tine
during a hearing that he chose and the Adm nistrative Law Judge
erred in denying himone during the hearing;

7. the Admnistrative Law Judge erred in not dism ssing the
charges because the Investigating Oficer refused to subpoena
certain wtnesses.

APPEARANCE: Stephen J. Mntz, pro se

OPI NI ON

Appellant's first contention is that the Coast Guard has
over wei ghed, abused and stretched the prim facie evidence doctrine
out of proportion. Appellant argues further that the Coast CGuard's
self promul gated and self serving prina facie evidence fornula is
not conclusive and incontrovertible. Wether Appellant is
attacking the validity of the regulation or its application to the
facts, his attack has no nerit.

A regul ation that was duly pronul gated according to lawis
entitled to a presunption of validity. Decision on Appeal No.

1999 (ALT and JOSSY). Appellant has offered no evidence that the

regul ation, 46 CFR 5.20-107(b) was inproperly pronulgated. Even if
he had offered such evidence, this admnistrative proceeding i s not
the proper forumto litigate the validity of a regul ati on.
Deci si ons on Appeal No. 2202 (VAIL) and 2203 (VEST).

the regul ation was correctly applied to the facts. The
Adm ni strative Law Judge, after ruling that the log entry admtted
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I nto evidence during the governnent's cas-in-chief established a
prima facie case in accordance with 46 U.S.C. 702, correctly

expl ained to Appellant that the burden of going forward was shifted
to him \Wile the burden of proof is always on the governnent, the
establishnment of a prima facie case by the governnent shifts the
burden of going forward to the respondent. See Deci sions on

Appeal No. 2242 (DUNCAN) and 1651 (CROCKETT). a |log book entry
made in substantial conpliance with 46 U . S.C. 702 constitutes prinma
facie evidence of its truth and inposes upon the seaman a burden of
going forward with the evidence. 46 CFR 5.20-107(b). Keller v.
United States, 273 F. Supp. 945 (D.Va. 1967). See al so Roeder

v. Alcoa SS Co. Inc., 422 F.2d 971 (3rd Gr. 1970). Even a

| ogbook entry that establishes a prima facie case is not

I ncontrovertible in that it may be rebutted. However, the

Adm ni strative Law Judge correctly applied his rule as set forth in
the regulation. | find no error here.

Appel | ant al so argues that his reply to the | og book entry
whi ch was al so set forth in the |og book should be treated as prinma
facie evidence and require the Investigating Oficer to cone
forward in rebuttal. | do not agree.

The rule is, although a | og book entry nmade in substanti al
conpliance with 46 U. S.C. 702 constitutes prima facie evidence of
the facts recited therein, a seaman's reply thereto is not el evated
to the level of prima facie evidence. Decision on Appeal 1861
(WASKASKI ). Appellant's reply as set forth in the | og book is
“...the charges against ne are pretextual and discrimnatory if not
conpl etely erroneous and are to be considered under protest..."No
facts were stated in the reply. Appellant's reply is not prima
faci e evidence except of the fact that it was nmade. It may, of
course, be considered as evidence by the Adm nistrative Law Judge
and wei ghed as he deens appropriate. Decision on Appeal 2295
( AMOURY) .

Appel | ant further argues that the log entry is untrustworthy
and that there is a crimnal conspiracy between the Adm nistrative

file:////hgsms-l awdb/users/K nowl edgeM anagementD.... 96208 %20R%202280%20-%6202579/2328%20-9620M INTZ.htm (4 of 8) [02/10/2011 8:25:39 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11562.htm

Appea No. 2328 - Stephen J. MINTZ v. US - 4 October, 1983.

Law Judge, the Investigating Oficer and the Commandant. He does
not cite to portions of the record or offer any other evidence to
support the existence of such a conspiracy. Exam nation of the
record reveals no evidence supporting Appellant contentions.
Governnent officials such as the Adm nistrative Law Judge and Coast
GQuard officials are presuned to performtheir jobs properly unless
the contrary is shown.

Y

Appel | ant argues that the signing of the shipping articles for
a foreign voyage is illegal since no shipping conm ssioner was
present as required by 46 U S.C. 565. | do not agree, 46 U S.C. 546
aut hori zes the master of any vessel to performthe duties of
shi ppi ng conm ssi oner when engagi ng seanman in any district where no
shi ppi ng conm ssioner is appointed. Since no district has an
appoi nted shi pping conm ssioner at this tinme, a Master may sign
seanen on and off a vessel and generally performthe function of a
shi ppi ng conm ssioner. See 44 Fed. Reg. 70155 (1979).

V

Appel | ant argues that the coll ective bargaini ng agreenent
bet ween the Seafarers International Union (SIU and Anerican
Presi dent Lines takes precedence over the shipping articles. A
seaman i s bound by legally constituted articles of agreenent and
may not fail to obey or refuse lawful orders during the existence
of the obligation. Decision on Appeal 2150 (THOVAS) and 46 CFR
5.03-20. Appellant cannot use the collective bargai ning agreenent
as a shield to prevent renedial action against his docunent when he
decides to violate his obligations under the law while in the
service of a vessel under articles.

W

Appel lant's next argunent is that he is entitled to a free
transcript at any tinme during the hearing that he chooses. In

support of this he cites U S. v. FULLER, 330 F. Supp 303
(S.D.N. Y., 1970). This contention is without nerit.

The question in FULLER differed fromthe case at hand.
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FULLER concerned furnishing a free copy of the transcript to a
respondent or his counsel whenever it is produced. At the tine of
Appel l ant's request there was neither a transcript nor a

requi renent that one be created. Therefore, the Adm nistrative Law
Judge did not err in denying Appellant's request to transcribe the
record. The reqgulations do not provide for a record of hearing to
be transcribed or for a transcript to be furnished unless an appeal
Is taken in accordance with the regulations. See 46 CFr 5.30-1(c)
and 33 CFR 1. 25-30(b) (4).

| note that the record indicates that Appellant was making his
own tape recording of the proceeding. Therefore, even if Appellant
had been entitled to a transcript, he was not prejudiced by the
deni al .

Vi |

Finally, Appellant contends that the refusal to issue
subpoenas constituted a crimnal obstruction of justice. There is,
however, no evidence of a crimnal obstruction of justice.

Al t hough, the subpoenas requested by Appellant shoul d have been

| ssued by the Investigating Oficer the proper renmedy was di sm ssal
of the related specification. Since this was done it was not error
for the Adm nistrative Law Judge to proceed w thout these

W t nesses.

On 25 May 1981, the Investigating Oficer visited Appellant's
vessel, the SS PRESI DENT McKINLEY, to investigate a stabbing
I nci dent and view the vessel's official |ogbook. No charges were
preferred agai nst Appellant at that tine. On 26 May 1981 Appel | ant
visited the Eleventh Coast Guard District Ofice at Long Beach,
California presented a letter requesting that subpoenas be issued
to the Master and Chief Steward of the SS PRESI DENT McKI NLEY. The
|letter was left with the secretary of the District Commander and
Appel l ant was referred to the Marine Safety Ofice. At the Mrine
Safety Ofice, Appellant spoke with the Investigating Oficer and
asked that he issued subpoenas for the Master and Chief Steward
before the ship sailed prior to the hearing. The Investigating
O ficer refused and then served the charges on the Appellant. In
requesting the two wi tnesses Appellant stated that they were key
W t nesses and would testify about the discrepancies in his work
station alleged in the first specification which was ultimtely
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dism ssed. The Investigating Oficer gave as his reasons for
refusing: (1) his investigation was conpleted, and (2) he felt
that it was an abuse of discretion to subpoena the Master of a
vessel still underway for a hearing a weeks | ater when depositions
woul d be sufficient. There is evidence that the |Investigating

O ficer made no inquiry concerning the availability of the

W t nesses, but rejected Appellant's request out of hand.

Here the specification about which the two wi tnesses sought
woul d have testified was dism ssed. Appellant agreed to proceed
Wi thout their testinony after this specification was di sm ssed but
renewed his request after another specification was found proved.
Appel l ant admtted that their testinony was not relevant to the
speci fication found proved or the circunstances surrounding it. He
al so agreed that their testinony woul d be adverse to hi m but
I nsisted on their presence to testify about the circunstances
surroundi ng the specification which had been di sm ssed.

Anong the rights accorded a person charged is that of having
W t nesses and ot her rel evant evidence subpoenaed. denial of this
right wthout adequate justification will require reversal.
Deci si on on Appeal 2209 (SIEGELMAN). See also 5 U. S.C. 555

(d), 46 CFR 5.15-10(a) and 46 CFR 5.20-45(a)(2). A person charged
must have the opportunity to present relevant evidence in his
def ense. Decision on Appeal No. 1309 (RAYMON). However,

subpoenas for witnesses nmay be limted to those whose testinony is
shown to be, or is likely to be relevant to the issues at hand.
Deci si on on Appeal No. 2309 (CONEN); 46 CFR 5.15-10. The

| nvestigating Oficer's reasons for denying the w tnesses were not
sufficient since the record indicates that their testinony woul d
have been relevant to the first specification. Nevertheless, the
di sm ssal of the specification concerning which they woul d have
testified elimnated any prejudi ce which would have resulted.

CONCLUSI ON

There was substantial evidence of a reliable and probative
nature to support the findings of the Adm nistrative Law Judge.
Appel | ant received a hearing that was fair and conducted in
accordance with the applicable regulations. He was not prejudiced
by the absence of requested w tnesses since the specification about
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whi ch they woul d have testified was di sm ssed.

ORDER

The order of the Adm nistrative Law Judge dated 21 July 1981
at Long Beach, California is AFFI RVED.

B. L. STABILE
Vice Admral, U S. Coast guard
Vi ce Commandant

Si gned at Washington, D.C., this 4th day of Cctober 1983.
***x*  END OF DECI SION NO. 2328 *****
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