Appeal No. 2321 - Walter H. Harrisv. US - 7 September, 1983.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE 51247 and
MERCHANT MARI NER' S DOCUMENT NO. [ REDACTED]
| ssued to: Walter H Harris

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2321
Walter H Harris

Thi s appeal has been taken in accordance with Title 46 U S. C
B239) and 46 CFR 5. 30- 1.

By order dates 8 February 1982, an Adm nistrative Law Judge of
the United States Coast Guard at Boston, Massachusetts suspended
Appel lant's license for two nonths, upon finding himguilty of
negl i gence. The specification found proved alleged that while
serving as master aboard SS COVE EXPLORER under authority of the
above captioned |icense, between 21 Novenber 1981 and 1 Decenber
1981, Appellant, while responsible for the material condition of
t he vessel, operated the vessel in an unseaworthy condition, to
wit, fractured and wasted franmes, |longitudinal and side plating in
t he bow section of the vessel.

The hearing was held at Boston, Massachusetts on 7 January
1982, January 1982 and 15 January 1982.

At the hearing, Appellant was represented by professional

counsel. Appellant pled not guilty to the charge and
speci fication.
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Appeal No. 2321 - Walter H. Harrisv. US - 7 September, 1983.

The I nvestigating Oficer introduced into evidence the
testinony of five witnesses and eight exhibits. Counsel noved to
dismss at the end of the Governnent's case but waived any further
defense. Subsequent to the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
of negligence was proved.

The deci sion was served on 11 February 1982. An Appeal was
tinely filed and perfected on 11 March 1982. A tenporary license
was issued on 5 April 1982.

FI NDI NGS OF FACT

On 20 Novenber 1981, Walter H Harris, Appellant, reported
aboard the COVE EXPLORER as relief master. At that time, Chief
Mat e Zaenger toured the main deck with Appellant and told him of
the vessel's structural problens in the bow, specifically, that
there was a fractured web frane in the forepeak tank. There was a
seepage of sea water in the forepeak tank through the side shell of
the vessel and there were also two cenent patches in the bow
section which had been installed about 1 Novenber 1981. Appell ant
served aboard the COVE EXPLORER as master under the authority of
his Iicense from 20 Novenber 1981 to 1 Decenber 1981

On 21 Novenber 1981, the COVE EXPLORER sailed in ballast from
t he port of Providence, Rhode Island, to WImngton, North
Carolina, where she |oaded a cargo of fuel oil for discharge in
Salem Massachusetts. The COVE EXPLORER arrived at the port of
Sal em on 30 Novenber 1981.

On 30 Novenber 1981, the COVE EXPLORER was boarded in Sal em by
CWO Robert E. Wseman, USCG who inspected the vessel's hull. M.
Wseman withdrew the vessel's Certificate of Inspection based upon
his findings. The vessel was permtted to sail to Boston,
Massachusetts for repairs and inspections.

On 1 Decenber 1981, Lt Werner W Splettstoesser, USCG
i nspected the COVE EXPLORER i n Boston, Massachusetts. It was Lt.
Spl ettstoesser's opinion that on 1 Decenber 1981 the COVE EXPLORER
was unseawort hy.
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Appeal No. 2321 - Walter H. Harrisv. US - 7 September, 1983.

On 5 Decenber 1981, the COVE EXPLORER was surveyed by Thomas
W Parker, an enployee of the Anerican Bureau of Shipping (ABS)
It was the opinion of M. Parker that on 5 Decenber 1981, the COVE
EXPLORER was not fit for ocean voyages.

BASES OF APPEAL

Thi s appeal has been taken fromthe Decision and Order of the
Adm ni strative Law Judge. Appellant asserts that the
Admi ni strative Law Judge erred:

1. when he held that the charge and specification were
pr oper;

2. when he denied Appellant's notion to di smss;

3. when he held that evidence offered by the Coast Guard was
sufficient to prove the charge of negligence;

4. when he interrogated w tnesses on the stand; and

5. when he infornmed Appellant of his right to file witten
proposed findings and concl usi ons.

APPEARANCES: Kneel and, Kydd & Handy, by Frank H. Handy, Jr.

OPI NI ON

Appel  ant argues that the finding of negligence nust be
reversed because the Coast CGuard failed to charge the specific
regul ation or statute alleged to have been violated. This argunment
is wthout merit. Appellant cites 46 CFR 5. 05-20(b), which
provi des that where the charge is "violation of statute" or
"violation of regulation", the specification nust state the
specific statute or regulation allegedly violated. This
requirenent is not applicable in this case, since Appellant was
charged with "negligence", under 46 CFR 5.05-20(a)(2). The
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speci fication, which sets forth the facts which formthe basis of
t he negligence charge as required under 46 CFR 5.05-17, was
entirely proper

Appel I ant contends that the Adm nistrative Law Judge erred in
denying Appellant's Motion to Dismss filed at the close of the
Governnent's case. Appellant states only that the notion rested on
grounds that the charge and specification were not proved.
However, a notion to dism ss should not be granted unless no
evi dence has been introduced in support of one or nore required
el ements of the governnent's case. See Appeal Decision 2294
(TITTONIS). In this case, substantial evidence adequate to
establish a prima facie case if negligence was introduced. Thus
t he decision of the Adm nistrative Law Judge denying the
Appellant's nmotion to dismss was entirely proper.

Appel | ant next contends that the evidence offered by the Coast
@Quard I nvestigating O ficer was insufficient to prove the charge of
negl i gence. Specifically, Appellant charges that no evidence of a
duty was introduced by the Coast CGuard, it was not shown by
substanti al evidence that Appellant failed to act as a reasonably
prudent person under the circunstances.

Negligence is defined in 46 CFR 5.05-20(a)(2) as "the
comm ssi on of an act which a reasonably prudent person of the sane
station, under the sane circunstances, would not conmt, or the
failure to performan act which reasonably prudent person of the
sane station, under the same circunstances, would not fail to
perform"” In order to prove the charge of negligence it is
necessary to prove that Appellant's conduct in sone manner failed
to conformto the standard of care required of the reasonably
prudent master under the sane circunstances confronted by
Appel l ant. See Appeal Decision 2282 (LI TTLEFI ELD).

The master is regarded as the individual primarily charged
with the care and safety of the vessel and crew. See Appea
Deci sion 2098 (CORDISH). In order to ensure the proper
managenent and safety of his vessel and crew, the master nust keep
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Appeal No. 2321 - Walter H. Harrisv. US - 7 September, 1983.

hi nsel f well informed of any defects in the vessel which could pose
a significant hazard to life or property. See Appeal Decision
2307 ( GABOURY) .

The record clearly shows that when Appell ant cane aboard as
relief master, his chief mate informed himof the serious
structural problens in the bow area of the vessel. There is no
evi dence that Appellant investigated the extent of these problens
prior to sailing, or at any tine thereafter.

Evi dence presented by the Investigating Oficer included the
detail ed eval uati ons made by two Coast Guard marine inspectors and
one Anmerican Bureau of Shipping (ABS) surveyor that the vessel was
in an unseaworthy condition. | have reviewed the entire testinony
of each of these w tnesses and am convi nced that the COVE EXPLORER
was indeed in such a condition as to be unseaworthy during the
rel evant tinme period.

Appel | ant hazarded not only the vessel and the crew but al so
the marine environnent through which he passed and the ports which
he entered by bringing an unseaworthy vessel |aden wi th thousands
of barrel of oil fromWImngton, North Carolina into Sal em
Massachusetts. The Admi nistrative Law Judge's concl usion that
Appel lant failed to act as a reasonably prudent master under the
sanme circunstances woul d have acted is supported by substantial and
uncont radi cted evi dence.

IV

Appel | ant asserts that the Adm nistrative Law Judge inproperly
donned the "mantl e of prosecutor” when he questioned a witness on
the stand. This argunent is without nerit.

The Adm nistrative Law Judge is required to conduct hearings
in a manner so as to bring out all relevant facts and ensure a fair
and inpartial hearing. 46 CFR 5.20-1(a). In order to do so, he is
specifically authorized to question witnesses. 46 CFR 5.20-90(a).
The record in this case does not reveal even the slightest
appearance of inpropriety. |In the course of direct exam nation by
the Investigating Oficer, the Adm nistrative Law Judge asked
several questions of the w tness, CWD Wsenan, A Marine |nspector,
in order to determ ne whether he believed the vessel to be

file://l/hgsms-lawdb/users/K nowledgeM anagementD...20& %20R%202280%20-%202579/2321%20-%20HARRI S.htm (5 of 7) [02/10/2011 8:25:50 AM]


https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11418.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11418.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11418.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm

Appeal No. 2321 - Walter H. Harrisv. US - 7 September, 1983.

seaworthy. The seaworthi ness of the vessel is one of the central

i ssues in the case. Thus, Appellant m sconstrues the duty and
function of the Admi nistrative Law Judge in this proceedi ng when he
suggests that the questions asked in order to clarify testinony
were in any way inproper. See Appeal Decisions 550 (DAN),

2013 (BRI TTON) and 2083 (SYBI AK).

V

Appel lant lists as a ground for appeal the adverse decision of
the Adm ni strative Law Judge on his requests for proposed findings.
Yet no proposed findings were offered by Appellant, during or at
any tinme subsequent to the hearing. |In fact, the record clearly
denonstrates that Appellant was inforned at the hearing of his
right to file witten proposed findings and concl usions and orally
wai ved the right to do so. | cannot, therefore, find nerit in
Appel l ant's contention

CONCLUSI ON
There was substantial evidence of a reliable and probative
nature to support the findings of the Adm nistrative Law Judge.

The hearing was fair and conducted in accordance with the
requi rements of applicable regul ations.

ORDER

The order of the Adm nistrative Law Judge, dated at Boston
Massachusetts on 8 February 1982 is AFFI RVED.

B.L. STABILE
Vice Admral, U S. Coast Cuard
VI CE COVIVANDANT
Signed at Washington, D.C. this 7th day of Septenber 1983.

*xxx%  END OF DECI S| ON NO. 2321 **#x

file://l/hgsms-lawdb/users/K nowledgeM anagementD...20& %20R%202280%20-%202579/2321%20-%20HARRI S.htm (6 of 7) [02/10/2011 8:25:50 AM]


https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11627.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D09872.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm
https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm

Appeal No. 2321 - Walter H. Harrisv. US - 7 September, 1983.

Top

file://lIhgsms-lawdb/users/K nowledgeM anagementD...20& %20R%6202280%20-%202579/2321%20-%20HARRI S.htm (7 of 7) [02/10/2011 8:25:50 AM]


https://afls16.jag.af.mil/CG/Suspension%20&%20Revocation%20Decisions%20(public%20collection)/Commandant%20Decisions/S%20&%20R%202280%20-%202579/APPEALS/D11403.htm

	Local Disk
	Appeal No. 2321 - Walter H. Harris v. US - 7 September, 1983.


