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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT NO. 033-6903
| ssued to: JAMES E. KONTCOS

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2317
JAMVES E. KONTGCS

Thi s appeal had been taken in accordance with Title 46
U S. C 239(g) and 46 CFR 5. 30- 1.

By order dated 25 January 1982, an Adm nistrative Law Judge of
the United States Coast Guard at Boston, Massachusetts revoked the
seaman's docunent of Appellant, upon finding himguilty of
m sconduct. The specifications found proved allege that while
serving as an ordinary seaman aboard S/'S LNG TAURUS under authority
of his docunent above captioned, Appellant did on 20 Novenber 1981
while S/S LNG TAURUS was in the port of Arun, Indonesia: (1)
wongfully fail to performhis duties by reason of intoxication;
(2) assault and batter by beating with his fists a nenber of the
crew, the Third Mate, Scott L. Ervin; (3) Assault and batter by
biting on the lower leg a nenber of the crew, the Cargo Contr ol
Oficer, WIlliam G LANGELY; and (4) wongfully damge the seawat er
tenperature gauge and a light fixture with a chair in the Cargo
Control Room

On 25 Novenber 1981 the charges were served and the hearing
was set for 13 January 1982. On 2 Decenber 1981 Appel | ant
t el ephoned the Adm ni strative Law Judge requesting an earlier
hearing sonetime before Christmas. The Adm nistrative Law Judge
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deni ed the request because the principal wtnesses, were to be at
sea between | ndonesia and Japan until January 1982. Appellant was
duly notified of this denial and the reasons for it by the

Adm ni strative Law Judge.

The hearing was held in absentia at Boston, Mssachusetts
on 13 January 1982.

The I nvestigating Oficer offered in evidence an Affidavit of
Service of the Charge sheet, copies of the official log of the S/S
LNG TAURUS and the testinony of four w tnesses.

Subsequent to the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specifications agai nst Appellant were proved.

The entire decision was served on 25 January 1982. Appeal was
tinmely filed on 9 February 1982.

FI NDI NGS OF FACT

On 20 Novenber 1981, Appellant was serving as an ordinary
seaman aboard the S/'S LNG TAURUS and acting under authority of his
docunent. He had been on shore earlier that day but had returned to
t he vessel and was standing the catwal k watch at about 2100 when he
comenced maki ng unusual and unessential transm ssions on his
wal ki e-talkie. The S/S LNG TAURUS was | oading |iquified natural
gas at that tinme. As the catwal k wat chstander Appellant's duties
were to nonitor valve positions and tank pressure, and to observe
generally for cargo |eaks during loading. Only radio transm ssions
regardi ng cargo operations are permtted.

After the unusual transm ssions had continued for several
m nutes, the Master ordered the Third Mate to investigate the
catwal k watch. Wen he arrived at the catwalk, the Third Mate
snel |l ed beer on Appellant's breath and observed Appell ant wearing
a thong on one foot and a hotel slipper on the other instead of the
requi red safety shoes. The Third Mate questi oned Appel | ant about
the radi o transm ssions; however, Appellant could not renenber
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maki ng them or even determ ne on which of four possible channels
his radio was operating. Appellant was relieved of his duties as
soon as a replacenent could be found and ordered to report to the
Master's cabin where he was | ogged for reporting to his watch while
under the influence of intoxicants and for being dressed in an
unsaf e manner.

At about 2230 Appellant returned to the catwal k agai nst the
Master's orders and reported a false LNG | eak. Wen the Third Mate
arrived to investigate, he found Appellant with a can of beer in
his hand. Appellant stated he had reported the | eak and began
usi ng threatening | anguage. He chased the Third Mate and
eventual | y caught up with himwhen he tripped and fell. Appellant
pushed the Third Mate when he stood up and threw a punch at him
t hat went over his head. Al of this took place on the catwal k
whi ch is about 80 feet above the deck. Appellant is in his
m d-twenties, muscul ar and about 40 pounds heavier than the third
Mate. The Third Mate managed to get to the Cargo Control Room
(CCR), but Appellant followed. There, Appellant kicked the Third
Mate in the groin and hit himin the chest causing himto fall to
t he deck and then retreat behind a console. Appellant picked up
three chairs and threw them at the consol e snmashi ng an over head
fluorescent |light and the seawater tenperature gauge.

Meanwhi | e the Master was inforned about the incident. He got
hi s handcuffs, gathered the First Engi neer and the Bosun, and
proceeded to the CCR As the group hurried along the nmain deck,
they were joined by the Cargo Control O ficer and AB Bell.
Eventual |y, they confronted Appellant. The Master told himto hit
t he deck so he could be handcuffed. Appellant replied, "No way."
So, pursuant to the Master's orders, the Cargo Control Oficer,
Third Mate and AB Bel |l grabbed Appellant and westled himto the
deck face down. After the Master handcuffed Appellant, the Cargo
Control O ficer |oosened his grip on Appellant slightly, whereupon
Appel l ant bit the Cargo Control Oficer on the calf of his |eft
| eg, draw ng bl ood.

Appel | ant was escorted handcuffed to his room where he was
pl aced face down on his bed with a crewman on guard at the door.
Because the Master did not consider it safe to carry Appellant back
to Japan, he was escorted off the vessel in Singapore on 22
Novenber 1981 at about 1000.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order of the
Adm ni strative Law Judge. In his notice of appeal, Appell ant
contends that the decision and order should be reversed or remanded
due to:

1. Exceptions of |aw and fact, and apparent errors of record
mani fested in the decision;

2. The serious jurisdictional question resulting fromthe

fact that the proceeding was held in absentia after Appellant's
request for an early hearing was deni ed w thout good cause;

3. The Coast Cuard's failure to notify Appellant of the
seriousness of the charge against hinm and

4. The Master's failure to protect Appellant fromhis own
m sconduct by ordering himto his roomw thout first ensuring that
he had no nore intoxicating beverages.

Appel l ant has not filed a brief or nmenorandum further
supporting or explaining his contentions.

APPEARANCE: Myron Bobuch, Esquire.

OPI NI ON

Appel l ant first contends that the case should be reversed or
remanded due to exceptions of |aw and fact, and apparent errors of
record in the decision. Appellant does not explain his contention
or state specifically what the errors are. Exam nation of the
record does not reveal any harnful errors. Relied, therefore, wll
not be granted on this basis.
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Next, Appellant contends that there were jurisdictional

guestions apparent in the proceeding held in absentia stenm ng
from Appellant's request for an early hearing that was deni ed

W t hout good cause. | do not agree. On 2 Decenber 1981, Appell ant
requested an earlier hearing sonetine before Christmas. The

Adm ni strative Law Judge deni ed the request because the principal

W tnesses were to be at sea between | ndonesia and Japan unti l
January 1982. It is not error to refuse a request for a new
heari ng date where the witnesses are known to be unavail able on the
requested date. Though the conveni ence of the Appellant should be
considered in connection with a notion for a new hearing date, it
Is not the only consideration. The Adm nistrative Law Judge deni ed
Appel | ant' s request for good cause.

Appel | ant conpl ains that the Coast Guard failed to notify him
of the seriousness of the charge against him Appellant's
contention is wthout foundation.

The I nvestigating Oficer personally Charged Appellant on 25
Novenber 1982. Further, the record shows that Appellant was
i nformed that the charge of m sconduct agai nst himcould cause his
seaman's docunent to be revoked. Accordingly, Appellant was
i nformed of the serious nature of the charge and specifications.
| find no error here.

|V

Appel | ant al so contends that the Master failed to protect
Appel l ant from his own m sconduct because he did not ensure that
Appel l ant had no nore alcohol in his room Appellant will not be
al l owed to escape responsibility for his m sconduct by claimng
soneone el se could have prevented it.

CONCLUSI ON

There was substantial evidence of a reliable and probative
nature to support the findings of the Adm nistrative Law Judge.
The hearing was fair and conducted in accordance with the
requi renents of applicable regul ations.
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ORDER
The order of the Adm nistrative Law Judge dated at Boston,
Massachusetts on 13 January 1982 revoki ng Appellant's docunent is
AFFI RVED.

J.S. GRACEY
Admral, U S. Coast Guard
COVIVANDANT

Si gned at Washington, D.C., this 31st day of August 1983.
***x*  END OF DECI SION NO. 2317 *****
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