Appeal No. 2307 - JOHN D. GABOURY v. US - 9 May, 1983.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 477744 and MERCHANT MARI NER S DOCUMENT No. Z-115115
| ssued to: JOHN D. GABOURY

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2307
JOHN D. GABOURY

Thi s appeal has been taken in accordance with Title 46 U. S. C
239(g) and 46 CFR 5. 30-1.

By order dated 22 July 1980, an Adm nistrative Law Judge of
the United States Coast Guard at Boston, Massachusetts, suspended
Appel lant's |icense for one nonth, on twelve nonths' probation,
upon finding himguilty of negligence. The specification found
proved all eges that while serving as Master on board the United
States T/V ALLEG ANCE under authority of the |icense above
capti oned, on 19 Decenber 1979, Appellant operated or allowed the
said vessel to be operated in an unsafe condition in that the
foll ow ng hazardous conditions existed:

1. Excessive cargo product accunulation in the bilges of
t he am dshi ps punproom

2. No. 10 cargo punp in aft punproom | eaking from both
shafts;

3. No. 11 cargo punp in aft punproom | eaki ng excessively
from packi ng gl and;

4. No. 5 cargo punp suction line holed and | eaking in
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am dshi ps punproom

5. No. 5 cargo line riser valve in am dshi ps punproom
| eaki ng;

6. No. 12 cargo punp discharge riser in aft punproom
repaired with a cenent patch;

7. Port bul khead stop valve on suction line in aft
punpr oom | eaki ng t hrough packi ng gl and.

The hearing was held at Melville, Rhode Island and Bost on,
Massachusetts on 28 January, 11 and 26 February, 11 March, 16 April
and 12 June 1980.

The Hearing was held in joinder with those of Tinothy Fales,
the Chief Mate and Kenneth Surat Singh, the Chief Engineer. At the
heari ng, Appellant was represented by professional counsel and
entered a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence 17 Exhibits
and the testinony of 5 w tnesses.

I n defense, Appellant and the other respondents offered in
evi dence 18 Exhibits and the testinony of 4 wtnesses in addition
to their own testinony.

The record of the hearing consists of: 860 pages of
transcript; 120 pages of exhibits; and a 63 page Decision and
Or der.

After the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
suspendi ng License No. 477744 issued to Appellant for a period of
one nonth on twelve nonths' probation.

The entire decision was served on 28 July 1980. Appeal was
timely filed on 21 August 1980 and perfected on 8 June 1982.

FI NDI NGS OF FACT
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On 19 Decenber 1979, Appellant was serving as Master on board
the United States T/V ALLEGQ ANCE and acting under authority of his
| i cense.

The T/V ALLEGQ ANCE departed the port of Lake Charles, L A on
13 Decenber 1979 bound for Braintree, Massachusetts with a cargo of
gasoline and No. 2 heating oil. During the passage from Lake
Charles to Braintree, the bilge punp in the am dshi ps punproom was
I noperative and the vessel took heavy seas in a storm which caused
damage to the vessel's deck equi pnent and caused water to be taken
I nt o am dshi ps punproom bil ge.

The T/V ALLEG ANCE arrived at the Cities Service Conpany
Term nal, Braintree, Massachusetts, and docked at 1130 on 19
Decenber 1979. The vessel was berthed at 1155, and transfer hoses
were on at 1310. About 1400 a team of Coast Guard Oficers |ed by
Petty O ficer Edward Ham boarded the T/V ALLEG ANCE for a routine
| nspection. Also at about 1400, Coast Guard Marine |Inspector CAD
Carl Beal boarded the vessel to examne it in response to two
anonynous tel ephone calls received by LCDR Badger, Chief of the
| nspection Division, MSO Boston, reporting a cenent patch on one of
the vessel's cargo lines. Wen CWD Beal arrived the vessel had not
yet started transferring cargo.

Both CWD Beal and Petty O ficer Ham noticed a strong odor of
gasoline in the am dshi ps punproom \Wen they investigated they
found the bilge, an area 20 feet by 40 feet, to be covered to a
depth of about 2 feet with liquid. The liquid had a strong odor of
gasoline. Wen CWMDO Beal swirled it with a piece of wood he could
di scern no water in it. Because of the danger created by this
situation, CWO Beal, at about 1405, ordered that no cargo be
di scharged through that punproomuntil the bilge was punped.

At about 1530, CWO Beal permtted the vessel to transfer cargo
to reduce her draft. The tide was shifting at the tine and this
was necessary to prevent the vessel fromgrounding at |ow tide.

CWO Beal and Petty O ficer Ham then continued their inspection
and di scovered the foll ow ng:

1. The port bul khead stop valve on the suction line in the
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aft punproomwas | eaking. A streamof product 1/8 inch to 1/4
inch in dianmeter was running fromthe bottom of the valve to
t he bil ge.

2. The No. 12 cargo line discharge riser had a cenent patch
on it.

3. Product was being thrown fromboth forward nechani cal
shaft seals of the No. cargo punp in a stream1l/4 inch in
di anet er.

4. The packing gland of the No. 11 cargo punp was | eaking.
Product flowi ng out of the gland in a stream 1/8 inch in
di anet er.

At about 1930 on 19 Decenber anot her Coast Guard mari ne
| nspector, LTJG David W Bem's, boarded the vessel to continue the
| nspection. He discovered the follow ng:

1. There was an accunul ati on of product in the am dshi ps
punproom bilge to a depth of between 1 and 1/2 feet.

2. There was a hole about 1 inch in dianeter in the suction
side of the No. 5 cargo |ine beneath the No.5 cargo punp.
Gasoline was leaking fromit into the bilge in a stream1/2 to
3/4 inch in dianeter.

3. The No. 5 cargo line riser was |eaking internally.

As a result of the conditions discovered by LTIG Bem s, CWD
Beal, and Petty O ficer Ham the present charges were brought
agai nst Appellant. The Chief Mate and Chief Engi neer were al so
char ged.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant asserts:
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1. It was unjust to charge Appellant wth operating the
vessel in an unsafe condition on 19 Decenber 1979 because the
di scharge of cargo was ordered by the Coast Guard. He argues
that had the Coast Guard not ordered the discharge, the vessel
woul d not have been operating and the hazardous conditions
woul d not have cone into being.

2. The Governnent failed to establish, by conpetent evidence,
a specific standard of care against which to neasure
Appel l ant' s actions and concl ude that he was negligent.

3. The evidence does not support the conclusion that the
condi ti on aboard the vessel were hazardous.

4. The Governnent should be estopped fromasserting that the
condi tions were hazardous because the Coast CGuard inspectors
all oned the vessel to discharge cargo and all owed the use of
a punp which should not have been used to punp flammabl e
liquid to renove the liquid fromthe am dshi ps punproom bil ge.

Appear ance: Frank H. Handy, Jr. of Kneel and, Kydd & Handy, One
State Street, Boston, Massachusetts.

OPI NI ON

Appel l ant conplains that it is unjust to charge himwth
negl i gence for operating the vessel in an unsafe condition when the
Coast Guard ordered himto do so. |If this description accurately
characterized the situation, | would agree with the Appellant.
However, it does not.

The T/V ALLEAQ ANCE was underway, enroute Braintree,
Massachusetts, and thus being operated, until 1130 on 19 Decenber
1979. The operation of the vessel was, therefore, not limted to
t he di scharge of cargo ordered by the Coast Guard. Since the
unsafe condition was di scovered shortly after the vessel's arrival
and prior to discharging cargo, and not because of the | arge anount
of product in the bulges and nunerous leaks, it is clear that it
must have existed while the vessel was underway and prior to
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docking. There is, therefore, no injustice in charging Appell ant
Wi th operating the vessel in an unsafe condition on 19 Decenber
1979.

Appel | ant next asserts that the Governnent failed to establish
a specific standard of care against which to neasure Appellant's
actions. He charges that the Coast Guard was required to produce
evi dence of a specific act which he shoul d have done and did not do
or should not have done and did do. |In support of this argunent
Appel | ant cites Commandant's Appeal Decision 2178 (HALL).

However, HALL does not control the disposition of this case or
provi de cause to overturn the Adm nistrative Law Judge's findings.

I n HALL, passengers aboard a vessel, on which Frank J.
Hal | was serving as Qperator, threw trash into the water in

violation of the Refuse Act of 1899. The issue was "...whet her
[M. Hall] took reasonably adequate neasures to prevent the
di scharge of refuse by passengers.” The evidence established that

there were trash contai ners aboard the vessel and that passengers
were both advised not to throw trash overboard and were adnoni shed
by nenbers of the crew when seen doing so. M refusal to find that
a presunption existed under these circunstances anounted to no nore
than a refusal to hold M. Hall "strictly responsible w thout
regard to his intent or conduct"” for the actions of his passengers.

The holding in HALL does not preclude a reasonable inference of
negl i gence in appropriate circunstances.

In the case at hand, Appellant was Master of a vessel found to
have dangerous conditions of an obvious nature existing on board
upon her arrival in port on 19 Decenber 1979. | agree with the
Adm ni strative Law Judge that the Master of a vessel has a heavy
responsibility to ensure the proper managenent and safety of his
vessel. See Commandant's Deci sions on Appeal 360 (CARLSEN), 987
(BERGGREN), 2098 (CORDI SH). The Master cannot nmanage the ship
si ngl e- handedl y; however, he nust keep hinself well infornmed of any
defects in the vessel which could pose a significant hazard to life
or property. The Adm nistrative Law Judge correctly observed that
this "may require that he nmake personal inspections of critical
poi nts, such as punproons, fromtine to tine." The serious nature
and extent of the conditions found aboard the vessel on 19
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Decenber, support the Judge's inference that Appellant did not

fulfill his duty as Master to ensure the safety of the vessel.

Unli ke the situation in HALL, supra, the record here does

not show that Appellant nade diligent efforts to fulfill his duty.
The existence of Appellant's duty and his failure to fulfill it are

adequat el y supported by the evidence.
11

Appel | ant next asserts that the evidence does not support the
conclusion that the conditions aboard the vessel were hazardous.
This contention is without nerit.

Appel | ant seens to believe that the conditions aboard his
vessel were not hazardous until conbined with punping operations.
The fact that any condition which allows substantial anmounts of
gasol ine and #2 heating oil to accunulate in a vessel's bil ges
creates a hazardous condition even w thout punping operations
requires no further proof. The dangers of fire, explosion, and
pol lution inherent in allow ng such an accunul ation are well known.
The presence of the gasoline and # 2 heating oil in the punproom
bilge is established by the testinony of the Coast Guard
| nspectors. It is not necessary, as Appellant contends, to produce
evi dence of chem cal analysis or vapor to establish that the liquid
in the bilge was gasoline and/or #2 heating oil. The opinion of
persons famliar with them such as the Coast Guard inspectors who
testified, together with the acconpanyi ng circunstances are
sufficient to support the Adm nistrative Law Judge's determ nati on.
Here there were nunerous | eaks fromthe cargo systeminto the
punproom bil ge and the cargo consisted of gasoline and #2 heati ng
oil. This produced a high probability that the gasoline and/or #2
heating oil would be found. The conditions found aboard the vessel
were of such an inherently hazardous nature as to require Appell ant
to go forward and show that they were not hazardous in the highly
unl i kely event he could do so.

Appel | ant al so argues that the Coast Guard should not be
allowed to assert the dangerous nature of the conditions because
the Coast CGuard ultinmately all owed di scharge of the cargo while
they still existed. This contention is without nerit.

Al t hough, discharging cargo involved sone risk, the record is
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clear that failure to reduce the vessel's draft by doing so

I nvol ved an even greater risk. The vessel would have been |eft
aground at the pier by the falling tide. The risks which the Coast
Guard had to take in correcting a dangerous situation which
Appel | ant created are not a defense to his negligence in creating
it.

CONCLUSI ON

There was substantial evidence of a reliable and probative
nature to support the findings of the Adm nistrative Law Judge.
The hearing was conducted in accordance with the requirenents of
appl i cabl e regul ati ons.

ORDER

The order of the Adm nistrative Law Judge with respect to the
| i cense issued to John D. Gaboury dated at Boston, Massachusetts on
25 July 1980, is AFFI RVED.

B.L. STABILE
Vice Admral U S. Coast Guard
VI CE COVWANDANT

Si gned at Washington, D.C., this 9th day of May 1983.

*xx**x  END OF DECI SI ON NO. 2307 ****=*
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