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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 511418
| ssued to: Tinothy Fal es

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2306
Ti not hy Fal es

This appeal was taken in accordance with Title 46 Code 239(Q)
and 46 CFR 5. 30-1.

By order dated 25 July 1980, an Adm nistrative Law Judge of
the United States Coast Guard at Boston, Massachusetts suspended
Appellant's license for one nonth on twelve nonth's probation, upon
finding himguilty of negligence. The specifications found proved
al | ege:

(1) That while serving as Chief Mate on board the United
States T/V ALLEG ANCE, O N. 271866 under authority of the
| i cense above captioned, between 12 October 1979 and 19
Decenber 1979, Appellant had responsibility for all cargo
equi pnment and failed to maintain that equi pnent in safe
operating condition such that:

1. No. 10 cargo punp in aft punproom was | eaking from
bot h shafts;

2. No. 11 cargo punp in aft punproom was | eaking
excessively from packi ng gl and;
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3. Port bul khead stop valve on suction line in aft
punproom was | eaki ng through the packi ng gl and;

4. No. 5 cargo punp suction |line was hol ed and | eaki ng
I n am dshi ps punproom

5. No. 5 cargo line riser valve in am dshi ps punproom
was | eaki ng;

6. No 12 cargo punp discharge riser in aft punproom was
repaired with a cenent patch.

(2) That while so serving Appellant allowed an excessive
anount of product to accunulate and remain in the

am dshi ps punproom bil ge creating a hazardous condition
aboard the vessel.

The hearing was held at Melville, Rhode |sland and Bost on,
Massachusetts on 28 January, 11 and 26 February, 11 March, 16 April
and 12 June 1980.

The hearing was held in joinder with those of John D. Gaboury,
Master of the vessel and Kenneth Surat Singh, the chief Engineer.
At the hearing, Appellant was represented by professional counsel
and entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence 17 exhibits
and the testinony of 5 w tnesses.

I n defense, Appellant and the other respondents offered in
evi dence 18 exhibits and the testinony of 4 wtnesses in addition
to their own testinony.

The record of the hearing consists of: 860 pages of
transcript; 120 pages of exhibits; and a 63 page Decision and
Or der.

After the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and both specifications had been proved. He then entered an order
suspending all licenses issued to Appellant for a period of one
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nonth on twel ve nonths' probation.

The entire decision was served on 28 July 1980. Appeal was
tinmely filed and perfected on 21 August 1980.

FI NDI NGS OF FACT

Appel | ant signed on the United States T/V ALLEGQ ANCE at
Bost on, Massachusetts on 12 Cctober 1979 as Chief Mate. He served
in this capacity until 19 Decenber 1979 under authority of his
Merchant Mariner's License No. 511418. The vessel's "Q| Transfer
Procedures"” specifically designate the Chief Mate as being in
charge of all cargo operations and being responsible to the Master
for the safe transfer of cargo and ballast. Sone of his specific
duties were "inspection of transfer conponents, such as bondi ng
cabl e, pipes, hoses, punps, valves (suction/filling sea val ves
bl anks), scupper plugs, unused piping, blanks..."These duties
applied at all tinmes, and not nerely during actual transfer of
car go.

T/V ALLEG ANCE is a United States flag tankship, O N 271866
of 19,474 gross tons and 13,025 net tons. The vessel is 632 feet
in length, 90.4 feet in breadth, and 45.4 feet in depth. At 0034
on 13 Decenber 1979 the T/V ALLEGQ ANCE departed Lake Charl es,
Loui si ana for Braintree, Massachusetts, wth a cargo of over
265, 000 barrels of No. 2 heating oil and gasoline. The vessel
arrived at the Cities Service Conpany Terminal, in Braintree at
1130 on 19 Decenber 1979. Cargo transfer hoses were on at 1310.

At about 1400 on 19 Decenber 1979 a team of Coast Guard petty
officers led by Petty Oficer Edward Ham boarded the T/V ALLEG ANCE
for a routine tank vessel inspection. Between noon and 1300 that
day LCDR Russell W Badger, Chief of the Inspection Division, MO
Boston, received two anonynous tel ephone calls reporting a cenent
patch on one of the vessel's cargo lines. As a result, he
di spatched Marine I nspector CWAD Carl Beal to exam ne the vessel.
CWO Beal arrived after Petty Oficer Ham had started his
| nspecti on.

During the course of their inspection, CAD Beal and Petty
O ficer Ham di scovered the foll ow ng:
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1. There was a strong odor of gasoline in the am dshi ps
punproom and the entire bilge of the punproomwas covered wth
liquid to a depth of about two feet. They could find no water
in the liquid.

2. The port bul khead stop valve on the suction line in the
aft punproom was | eaking. A stream of product between 1/8
inch and 1/4 inch in dianeter was running fromthe bottom of
the valve to the bil ge.

3. The No. 12 cargo line discharge riser had a cenent patch
on it.

4. Product was being thrown from both forward nechani cal
shaft seals of the No. 10 cargo punp in a stream 1/4 inch in
di anet er.

5. The No. 11 cargo punp was | eaking product out of the
packing gland. A 1/8 inch dianeter streamwas flowng to the
bi | ge.

At 1700 on 19 Decenber, M. Beal departed the vessel.

At about 1930 on 19 Decenber another Coast Guard nari ne
| nspector, LTJG David W Bem s boarded the vessel to continue the
I nspection. He found the follow ng:

1. There was an "extrenely heavy" odor of gasoline in the
punproom and an accunul ati on of product in the bil ge between
1 foot and 1 1/2 feet deep.

2. There was a hole about 1 inch in dianeter in the suction
side of the No. 5 cargo line beneath the No.5 cargo punp.
Gasoline was leaking into the bilge in a stream1/2 to 3/4

i nch in dianeter.

3. The No. 5 cargo line riser valve was |eaking internally.
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BASES OF APPEAL
Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. The follow ng bases are asserted by

Appel | ant:

|. Failure of the Coast Guard to sustain its burden of proof
that Appellant "failed to maintain or cause to be naintained
said equi pnent in a safe operating condition" between "12
Cct ober 1979 and 19 decenber 1979."

1. Failure of the Coast Guard to prove that Appellant was
negligent in respect to itens one through six of the
specification of the charge of negligence.

I11. Failure of the Coast Guard to prove the second
specification i.e. that Appellant "while serving as above
(Chief Mate of T/V ALLEGQ ANCE) did between 12 Decenber and 19
decenber 1979, allow an excessive anobunt of product to
accunul ate in the am dshi ps punproom bil ges."

V. Inproper denial of Appellant's Mtion to D sm ss.

V. I nproper denial of Appellant's Requests for Proposed

Fi ndi ngs.
VI. Exceptions taken at the hearing.
VII. Denial of a fair and inpartial hearing.

I n support of these bases, Appellant has submtted an 81 page
brief. 1In the brief Appellant discusses at |length the testinony of
the various witnesses and the Adm nistrative Law Judge's rulings
and manner of conducting the hearing. For the sake of brevity
these matters will not be set out in greater detail here, but wll
be di scussed, as necessary, in the follow ng Opinion.

APPEARANCE: Frankland W L. Mles, Jr. of Mles and M| es,
Esgs. 59 Main St., Plynouth, MA

OPI NI ON
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The | ssue of which witness to believe is involved in several
of the bases for appeal. Therefore, it is discussed here rather
than with each of them separately. Appellant, at great |ength,
recites the testinony of witnesses favorable to himand, in
essence, argues that the Adm nistrative Law Judge shoul d have
beli eved themrather than other witnesses. This is an appropriate
argunent for the hearing; however, on appeal the standard is
di fferent.

It is wll settled that:

“I't is the function of the judge to evaluate the credibility
of wtnesses in determ ning what version of events under
consideration is correct. Commandant's Appeal Decision 2097
(TODD). The question of what weight is to be accorded to

the evidence is for the judge to determ ne and, unless it can
be shown that the evidence upon which he relied was inherently
incredible, his findings wll not be set aside on appeal.

O Kon v. Roland, 247 F.Supp. 743 (S.D.N. Y. 1965)."

Commandant ' s Appeal Decision 2116 (BAGGETT). see also
Commandant ' s Appeal Decisions 2099 (HOLDER) and 2108

(ROYSE). Thus, so long as the Adm nistrative Law Judge's
determ nati ons are reasonabl e and are supported by the evidence
they will be disturbed.

Appel | ant asserts that the Coast Guard has failed to prove
that he "failed to maintain or cause to be maintained said
equi pnment in a safe operating condition” between "12 Cctober 1978
and 19 Decenber 1979." | do not agree.

The vessel's "QO | Transfer Procedures" specifically gave
Appel l ant, as Chief Mate, the responsibility for inspecting and
ensuring the safety of the cargo transfer conponents. Fromthe
testinmony of the marine inspectors, CAND Beal, LTJG Bem's, and Petty
O ficer Hamregarding the conditions that they found on 19 Decenber
1979, the Adm nistrative Law Judge inferred that Appellant had
failed to fulfill his duty to inspect and nmaintain the cargo

files////hgsms-l awdb/users/K nowl edgeM anagementD.... %6208 %20R%202280%20-%6202579/2306%620-%20FAL ES htm (6 of 13) [02/10/2011 8:22:23 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11417.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11436.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11419.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11428.htm

Appea No. 2306 - Timothy Falesv. US - 9 May, 1983.

equi pnent. This inference is reasonable and supported by the
record. That the conditions described by CAM Beal and LTJG Bem s
wer e unsafe needs no further proof. The dangers of fire,

expl osi on, and pollution inherent in any condition which all ows

| arge anmounts of fuel oil and gasoline to accunulate in a vessel
bil ge are well known.

Appel | ant argues at great |length the testinony concerning his
character. The wtnesses stated that he was neticulous in the
extreme, strict on safety, a perfectionist, and a stickler for
detail. He argues that others aboard the vessel testified that
t hey had not observed any di screpancies and that the vessel had
conpl eted an annual inspection during this tinme. He argues that
sonme of the witnesses testified that the conditions found were
normal and not dangerous. These are all matters properly
consi dered by the Adm nistrative Law Judge at the hearing.

When, as in this case, the Admnistrative Law Judge's
determ nation results froma reasonable interpretation of the
evidence, it will not be disturbed on appeal.

Appel | ant next asserts that the Coast Guard has failed to
prove that he was negligent with respect to itens one through six
of the first specification. | do not agree.

It is clear that Appellant had a duty to inspect and maintain
this equi pnent fromthe discussion in "I" above. Fromthe
evi dence, the Adm nistrative Law Judge determ ned that Appell ant
had opportunities to conduct tests of the equi pnrent which would
have uncovered the defects and that it was reasonable for himto
have done so. Therefore, the Judge's finding that Appellant was
negligent with respect to these itens is well supported.

Appel | ant next conpl ains that the Coast Guard has not
established that he "all owed an excessive anobunt of product to
accunul ate in the am dship punproombilges.”" He argues at |ength
fromthe testinony of wtnesses who di sagreed with the coast Guard
| nspectors and were of the opinion that the liquid in the bilges
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was sea water rather than gasoline. He also asserts that the |ack
of chem cal analysis of the liquid, or explosineter tests of the
vapor, should preclude the finding that the |iquid was product (#2
oi | and/or gasoline).

The Adm nistrative Law Judge's finding that there was an
excessive anmount of product in the am dshi ps punproombilge is well
supported. Persons, such as the Coast Guard inspectors who
testified, famliar with gasoline, sea water, and fuel oil, are
able to distinguish between themw thout the aid of chem cal tests.
In addition, the nunmerous |eaks in the cargo system nmade it highly
probabl e that a substantial anount of product would be found in the
bil ges. As discussed above, it was not error for the
Adm ni strative Law Judge to believe that Coast Guard inspectors
rat her than Appellant's w tnesses.

|V

Appel l ant's assertion that the Adm nistrative Law Judge erred
in failing to grant the notion to dismss at the end of the
| nvestigating O ficer's case is without nerit. He argues, in
essence, that the evidence was not sufficient to prove the charge
and specifications at that point in the hearing. As discussed in
I, Il and |11l above, evidence sufficient for the Judge to find the
charge and specifications proved had been presented. The
Adm ni strative Law Judge did not err.

V

Appel | ant next contends that the Adm nistrative Law Judge
erred in denying his proposed findings. He takes issue with the
Adm ni strative Law Judge's rulings on 42 of his proposed findings,
all except three of those that the Judge denied. H's discussion of
t he proposed findings, the Judge's rulings on them and the
evi dence supporting his views covers 31 pages of his brief. It is
not necessary to discuss each assertion in detail. For the reasons
set forth below, they are without nerit.

Several of Appellant's proposed findings sinply rephrased the
specifications in the negative. The Adm nistrative Law Judges
deni als of these are supported for the sane reasons that his
findings that the charge and specifications were proved are
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support ed.

Several of the proposed findings deal with the weight or
| nportance to be given to various circunstances surroundi ng the
events in question. These are natters to be determ ned by the
Adm ni strative Law Judge. Hi s rulings are adequately supported and
wi |l not be disturbed.

Several of the proposed findings nerely asked for a finding
that certain witnesses had given certain testinony. This is shown
by the transcript and is not the proper subject of findings. The
Adm ni strative Law Judge did not err in denying them

Many of the proposed findings concern matters of so little
rel evance or materiality that rulings on them even if in error,
could not be considered prejudicial. |[In sonme cases the Judge has
added coments to explain his rulings or expand them beyond the
request. Appellant takes issue with this. However, it is not
cause to disturb the findings.

Wth regard to other findings, Appellant sinply disagrees with
the Adm nistrative Law Judge's interpretation of the evidence.
Since the Judge's interpretation is reasonable, it wll not be
di st ur bed.

Wth respect to request nunber 52 which was deni ed, the
Adm ni strative Law Judge nade an incorrect reference to his earlier
rulings. Hs ruling is consistent with his other findings and
explained in them al though not the ones cited. This error in cross
referencing findings is not prejudicial to Appellant and is not
cause to disturb the findings.

W

Under the basis "Exceptions Taken at the Trial," Appell ant
conpl ai ns of the foll ow ng:

1. The Judge did not prohibit the Investigating Oficer from
referring to events on 20 Decenber 1979 or an unnaned
| ndi vidual as "one other individual" in his opening statenent.
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2. The Judge allowed Petty Oficer Hamto testify that the
vessel "appeared to have an excessive anount of product in the
bi | ges" before evidence regarding the type of product on the
vessel was presented.

3. The Judge allowed 1.0 Exhibit 8, the boarding form
used by Petty Oficer Ham into evidence even though
Petty O ficer Ham stated he could testify fromhis own
menory and even though it contained irrelevant materi al.

4. The Judge allowed LTJG Bemis to refer to the odor of
the product in the air as "extrenely heavy" during his
testi nony.

5. The Judge all owed evidence to be introduced regarding
events occurring after 19 Decenber, the |ast date
appearing in the specifications and | ater stated that he
bel i eved such evi dence woul d becone i mmateri al .

6. LCDR Badger was allowed to answer a question
regarding the interpretation of 46 CFR 50. 05-10.

7. Appellant's notion to dism ss was deni ed.

I n support of these conplaints, Appellant cites no authority to
establish that the Adm nistrative Law Judge was prohibited from
doing as he did. Itens 1, 3, and 5 concern the presentation of

mat eri al which may not have been relevant to the charge and
specifications. Oher than a bare assertion that these itens were
prejudicial, Appellant does not explain how he was prejudiced by
their adm ssion. 1In his brief he acknow edges that the Judge was
m ndful that this evidence mght not ultimately be rel evant.

“I'n these adm ni strative proceedings strict adherence to the
rul es of evidence observed in court is not
required...lrrelevant...evidence should be excluded." 46 CFR
5.20-95(a). In interpreting this provision, the Admnistrative Law
Judge nust be given reasonable latitude to enable himto nmanage the
hearing in an orderly manner. Sonetines it is necessary to receive
testinony or argunent before its full relevance is known to all ow
Its presentation in a coherent manner and to avoid recalling
W t nesses. The record shows that the Adm nistrative Law Judge
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al lowed these itens only for the purpose of further explaining the
condi tions observed on Decenber 19th. Their nature is such that |
bel i eve that Judge coul d have properly disregarded any irrel evant
portions. | find no error here. Even if there were error, the
effect would sinply be to increase the size of the record w thout
prejudi ce to Appell ant.

Itens 2,4, and are wthout nerit. The Judge was within his
discretion allowng this testinony. Item7 is also without nerit.
It duplicates basis IV which has been di scussed above.

VI

Appel | ant next asserts that he was denied a fair and inparti al
hearing. H's brief in support of this covers 13 pages and repeats
many of the matters previously discussed. |In addition he asserts
the foll ow ng:

1. The Adm nistrative | aw Judge, sua sponte, required
to refrain froml eading wtnesses.

2. The Adm nistrative Law Judge, hinself, questioned sone of
the wi tnesses, taking over exam nation both by counsel and by
the I nvestigating O ficer.

3. The Administrative Law Judge interrupted the questi oning
of wtnesses on several occasions in the absence of
obj ecti ons.

4. The Judge thanked a wtness for his testinony.

5. The Admi nistrative Law Judge stated in his Decision and
Order that he gave "great weight to the testinony of the Coast
GQuard Oficers and little weight to that of the Respondents.™

Appel | ant neither explains why any of the specific actions or
guestions by the Adm nistrative Law Judge were i nproper or
prejudiced himnor cites any authority to establish this. He
nmerely asserts that these things show prejudice on the part of the
Judge. For the reasons set forth bel ow these assertions are
wi t hout nmerit.
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Wth respect to the first three assertions, 46 CFR 5.20-1
requires the Adm nistrative Law Judge to:

“...regulate and conduct the hearing in such a manner so as to
bring out all the relevant and material facts, and to insure
a fair and inpartial hearing."”

It is proper for the Adm nistrative | aw Judge to question
wtnesses. It is not error if this happens to support one side of
the case or the other. See Commandant Deci sion on Appeal 2013
(BRI TTON) .

Exam nation of the pages of the transcript cited by Appell ant
shows that the Adm nistrative Law Judge interrupted counsel only as
necessary to clarify points in question and regul ate the hearing.
He assisted both the Investigating Oficer and Appellant's counsel
guestioning wtnesses. This was all within his discretion and was
not error.

The fact that the Adm nistrative Law Judge thanked a w tness
as he left the wwtness stand, the fourth item is nothing nore than
courtesy. It does not establish bias and was not error.

The final itemis based on the Adm nistrative Law Judge's
deci sion of which wtnesses to believe. As discussed at the
begi nning of the opinion, this is not error.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative character. The
heari ng was conducted in a fair and inpartial manner and within the
proper limts of the Adm nistrative Law Judge's discretion. None
of the matters raised by Appellant constitute error for which he is
entitled to relief.

The order of the Adm nistrative Law Judge, with respect to
Appel | ant, Fal es, dated at Boston, Massachusetts on 25 July 1980 is
AFFI RVED.
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B. L STABI LE
Vice Admral, U S. Coast Guard
VI CE COVVANDANT

Si gned at Washington, D.C., this 9th day of My 1983.

*rxx%x END OF DECI SION NO. 2306 *****

Top
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