Appea No. 2297 - Robert William Foedisch v. US - 6 April, 1983.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUVMENT NO. REDACTED
| ssued to: Robert WIIiam Foedi sch

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2297
Robert W/ | i am Foedi sch

Thi s appeal has been taken in accordance with Title 46 U. S. C
239(g) and 46 CFR 5. 3-1.

By order dated 13 July 1981, and Adm ni strative Law Judge of
the United States Coast CGuard at Seattle, Washi ngton suspended
Appel l ant's seaman's docunents for six nonths, upon finding him
guilty of m sconduct. The specification found proved all eges that,
whil e serving as Ordinary Seanman on board the SS JOHN LYKES, O N
282772 under authority of the captioned docunent, on or about 9 My
1980, Appellant wongfully possessed approxi mately 12.5 grans of
marijuana, a narcotic.

The hearing was held at Seattle, Washi ngton on 8 Decenber
1980, 5 February 1981 and 22 June 1981.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence six docunents
and a deposition.

In defense, Appellant testified in his own behalf and offered
ei ght docunents in evidence.

At the end of the hearing, the Adm nistrative Law Judge
rendered a decision in which he concluded that the charge and
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speci fication had been proved. He then served a witten order on
Appel I ant suspending all docunents issued to Appellant for a period
of six nonths.

The entire decision was served on 14 July 1981. Appeal was
tinely filed on 27 July 1981 and perfected on 26 October 1981.

FI NDI NGS OF FACT

On 9 May 1980, Appellant was serving as Ordinary Seaman on
board the SS JOHN LYKES and acting under authority of his docunent
while the vessel was in the port of Stockton, California.

On 9 May 1980, the JOHN LYKES was noored in the port of
Stockton, California, after arriving from San Franci sco, with
previous stops at Long Beach, California, and Tacoma, WAashi ngton.
A United States Custons Blitz Team consisting of approxinmately ten
Custons patrol officers boarded the vessel to conduct a routine
search for contraband. Oficer George Walters observed M. Wl ch,
Appel lant's roommate quickly return to his stateroom upon seeing
him On the basis of that furtive act Appellant's room was
selected at the first to be exam ned by this particular pair of
Custons officers. After knocking on the closed door and
identifying thenselves, the Custons officers entered the stateroom
The stateroom was shared by Appellant and M. Wl ch, both of whom
were present. Initially Appellant was sleeping or at |east |ying
on his bunk and M. Welch was standing in the center of the room
The Custons officers inspected M. Wl ch and other areas of the
room and Appellant arose fromhis bunk. Oficer Walters then began
to search Appellant and his bunk and di scovered a plastic bag
containing a |l eafy substance under the pillow. The material in the
bag was subjected to a field test by Oficial Walters which
resulted in a positive reaction for THC. Chemcal analysis late
showed the material was approximtely 12.5 grans of marij uana.
Three | aw enf orcenent agencies, the Drug Enforcenent
Admi nistration, the Ofice of Investigating of United States
Custons, and the | ocal police reconmmended no prosecution of the
case. M. Foedisch paid a $50 adm nistrative penalty to Custons,
was | ogged by the Master of the JOHN LYKES and di scharged for cause
as a result of the discovery of the marijuana.

BASES OF APPEAL

Thi s appeal has been fromthe order inposed by the

Adm ni strative Law Judge. It is contended that:
(1) the evidence upon which the charge of m sconduct was based
was obtained as a result of an unconstitutional search and
shoul d have been suppressed,;
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(2) the charge of m sconduct was not proved by substanti al

evi dence, reliable and probative in character; and

(3) the untineliness of bringing the charges and net hod of
prosecution was violation of Appellant's right to due process
of | aw.

APPEARANCE: R. Thomas O son and Shane C. Carew, of Moriarty,
M kkel borg, Broz, Wlls and Fryer, Seattle, Washi ngton.

OPI NI ON
I

Appel | ant argues that because there was no evidence in the
record of a border crossing the search was unreasonable and its

fruits should be excluded fromevidence. | do not address the
portion of the argunent concerning the border crossing because, for
the reasons stated below, | conclude that the exclusionary rule is

not applicable to these renedial safety proceedi ngs.

The 4th Amendnent to the U S. Constitution assures the "right
of the people to be secure in their persons, houses, papers, and
ef fects, agai nst unreasonabl e searches and seizures." The
exclusionary rule is a judicially created neans of effectuating
rights secured by the 4th Amendnent. Prior to the decisions of the

U S. Suprene Court in Weks v. United States, 232 U.S.

383(1914), and Gouled v. United States, 255 U. S. 298 (1912),

there existed no barriers to the introduction in crimnal trials of
evi dence obtained in violation of the 4th Anendnent. Later
deci si ons di scussed the principal reasons for the application the

rule to federal trials. In Elkins v. United States, 364 U.S.

206 (1960), the Supreme Court referred to its supervisory duty over
| oner federal courts and discussed the concept of judici al
integrity as an inperative which nmandated the excl usion of
illegally seized evidence to prevent the contam nation of the
judicial process. But, even in that context, the enphasis was on
deterring | aw enforcenent officials fromillegal searches.
Therefore, the prima purpose of the exclusionary rule, if not the
sole one, is to deter future unlawful police conduct.

In nore recent cases the Court has retreated sonewhat fromthe
har shness of the exclusionary rule. It has placed nore |imtations
on who has standing to object to the introduction of evidence

seized in violation of the 4th Amendnent. United States v.
Sal vucci, 448 U.S. 83 (1980); Rakas v. Illinois, 439 U S. 128

(1978); Brown v. United States, 411 U. S. 223(1973). The Court
has al so all owed the use of unlawfully seized evidence in grand

jury proceedings. United States v. Calandra, 414 U. S. 33,
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(1974). The right of state prisoners to attack their convictions in

habeas corpus proceedi ngs based on the use of
unconstitutionally obtained evidence at trial has been w thdrawn.

Stone v. Powel, 428 U. S. 564 (1976). The Court has also ruled
t hat evi dence need not be excluded on behalf of a defendant who
| acks standi ng even when the evidence is the fruit of a search

whi ch was "flagrantly illegal" and possibly crimnal. United
States v. Payner, 447 U.S. 727 (1980).

The U.S. Suprene Court discussed the adm ssibility of
illegally obtained evidence in a non crimnal proceeding in

United States v. Janis, 428 U. S. 433(1976). Here the Court

hel d that the exclusion fromfederal civil proceedi ngs of evidence
unlawful |y seized by a state enforcenent officer had not been shown
to have sufficient |ikelihood of deterring of the state police so
that it outwei ghed the social costs inposed by the exclusion. The

rel evant evidence in Janis consisted of cash and wageri ng

records seized by a city police officer who had a search warrant in
his possession for the search. |In a subsequent state cri m nal
proceedi ng agai nst the individual fromwhomthe evidence was
seized, the trial court found the search warrant to be defective
and ordered the wagering records to the defendant. At the tinme of
the defendant's arrest the Internal Revenue Service was i nforned.
Using a cal cul ati on based on the seized evidence, the IRS assessed
the respondent for wagering excise taxes and | evied the assessnent
upon the cash seized by the police officer. The respondent noved to
suppress the evidence and to quash the assessnent. The District
Court and the Court of Appeals ruled in favor of the respondent.

In reversing the |lower courts, the Suprene Court recognized that

t he exclusionary rul e has never been applied to civil proceedings:

"...In the complex and turbulent history of the rule the court
never had applied it to exclude evidence froma civil

proceedi ng, federal or state..."Janis,supra at 449

The Court recogni zed that the prima, if not sole, purpose of
the exclusionary rule is deterrence.

"The rule is intended to deter |aw enforcenent personnel from
violating the Constitutional rights of crimnal defendants.

| f the evidence is excluded and thus not available for the
conviction of the defendant then the incentive to disregard

t he Constitutional guarantee agai nst unreasonabl e search and
seizure is renoved. A desire to limt application of the rule
exi sts since application of the rule results in concededly

rel evant and reliable evidence being rendered unavail abl e.
Since the objective of the rule is deterrence, it would make
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no sense to apply the rule to a situation where no deterrent
effect is possible."ld.

| have previously held that the unlawful ness of a search does
not bar the use of the product thereof in a renedial non-crimnal
proceedi ng. Decision on Appeal 2187 (CASTLEBERRY). See al so
Deci sion on Appeal No. 1518 (WGREN). The admi ssibility of
evidence in an adm nistrative proceeding is not subject to all the
strictures which attend crimnal actions. Decisions on Appeal
2098 (CORDI SH), and 2135 (FOSSSAN ).

Appel  ant woul d have ne attenpt to deter the all eged unl awf ul
actions of U S. Custons officers by the excluding evidence froma
remedi al safety proceeding. The Suprenme Court has restricted
application of the exclusionary rule to those circunstances where
its deterrent effect would nost |ike be "substantial and

efficient.” Janis,supra, 428 U S. at 453. The Court

cautioned that any extension of the rule beyond its core
application barring use of the illegally seized itens in the trial
of the matter for which the search was conducted - nust be
justified by balancing the "additional marginal deterrence" of the
extensi on against the cost to the public interest of further
inpairing the pursuit of truth. Janis,supra 428 U. S. at

453-54. Deterrence of Custons officers may be effected when and if
appropriate crimnal proceedings and initiated and evidence is

ruled inadm ssible. It nay be that the potential inadmssibility
of the evidence frustrated crimnal proceedings that had been
sought earlier by United States Custons. | cannot determne this

fromthe record. However, the exclusion of evidence froma
renmedi al proceeding concerning fitness to remain the holder of a
merchant mariner's |license or docunent would not serve to deter
even a flagrantly unlawful Custons search. Furthernore, The public
interest in not inpairing the pursuit of truth at a renedial safety
proceedi ng outwei ghs any deterrence that could result fromthe
exclusion of this evidence. Therefore, it is ny conclusion that

t he evidence seized is adnissible in these proceedi ngs.

Appel I ant contends further that the charge of m sconduct was
not proved by substantial evidence, reliable and probative in
character. His brief on appeal bases this contention on his hope
for success in having the evidence suppressed. In light of the
resolution of that issue, his contention concerning the sufficiency
of the evidence is wthout nerit.
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Appel I ant contends that the untineliness of bringing the
charges and the nethod of prosecution is violative of his right of
due process under the law. On appeal he el aborates the tine delay
of bringing charges and the failure of the Investigating Oficer to
call Appellant's roonmate as a wwtness. He also |lists various
prej udi ces which he has suffered or will suffer because of the
proceedings. His contentions are wthout nerit.

The tinme consuned was in the initial attenpt to | ocate
Appel l ant and serve himw th charges. Appellant is protected by
the tine limts in 46 CFR 5.05-23 from unreasonabl e del ays. None
was shown here. Both the Investigating Oficer and Appell ant
requi red continuances. There is no evidence of intentional
m sconduct or oppressive design on the part of the governnment. No
substantial prejudice resulted fromeither the delay in charging
Appel l ant or the several continuances granted to both parties.
Reversal is not required under these circunstances. Decisions on
Appeal Nos. 2253 (KIELY) and 2064 (WOQOD).

Appellant's desire to have his roommate testify was apparently
not his earliest consideration in approaching this case since there
is no evidence in the record of requests for M. Wl ch's presence.
The Investigating Oficer is not required to anticipate the
wi t nesses desired by the respondent as part of planning the
governnent's case-in-chief. Appellant cannot now conplain that a
wi tness for which he nade no request to either the Adm nistrative
Law Judge or the Investigating O ficer, was not called to testify.

CONCLUSI ON
The exclusionary rule does not require suppression of the
marijuana found in Appellant's stateroom The findings are based

on substantial and reliable evidence. Appellant was not been
deni ed due process of |aw

ORDER

The order of the Adm nistrative Law Judge dated at Seattle,
Washi ngton, on 22 June 1981 i s AFFI RVED

B.L. STABILE
Vice Admral, U S. Coast CGuard
Vi ce Commmandant

Signed at Washington, D.C., this 6th day of April 1983.

*xxx%  END OF DECI SI ON NO. 2297 *****
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