Appeal No. 2296 - EDMUND J. SABOWSKI v. US - 20 March, 1983.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 500466 and MERCHANT MARI NER' S DOCUMENT NO. Z-91774- D1
| ssued to: EDMUND J. SABOWEKI

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2296
EDMUND J. SABOWSKI

Thi s appeal has been taken in accordance with Title 46 U S. C
239(g) and 46 CFR 5. 30-1.

By order dated 22 Septenber 1980, an Adm nistrative Law Judge
of the United States Coast Guard at New York, New York, suspended
Appel lant's |license No. 500466 for three nonths, on twelve nonths'
probation, upon finding himguilty of negligence. The
speci fications found proved alleged that while serving as Master on
board the United States SS EXXON CHESTER under authority of the
| i cense above captioned, on or about 18 June 1979, Appell ant
wongfully failed: (1) to navigate said vessel at a safe speed
adapted to the prevailing conditions of visibility; (2) to take
avoiding action in anple tinme to avoid collision; and, (3) to
reduce the speed of said vessel to the m ninmumat which she woul d
be kept on course, upon having heard the fog signal of another
vessel apparently forward of the beam

The hearing was held at New York Gty on 19 March, and
conti nued on 20 March, 10 April, and 15 April 1980.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and each
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speci fication.

The I nvestigating Oficer introduced in evidence 25 exhibits
and the testinony of one w tness.

Appel l ant rested his case without offering any evidence.

After the hearing, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and three
speci fications had been proved. He then served a witten order on
Appel | ant suspendi ng |icense No. 500466 and all other licenses
| ssued to Appellant for a period of three nonths on twelve nonths'
pr obati on.

The entire decision was served on 2 Cctober 1980. Appeal was
tinely filed on 14 October 1980 and perfected on 28 May 1981.

FI NDI NGS OF FACT

On 18 June 1979, Appellant was serving as Master on board the
United States SS EXXON CHESTER (CHESTER) and acting under authority
of his license and docunent while the vessel was at sea enroute
from Bayway, NJ to Boston, Mass. navigating the Anbrose to
Nant ucket Traffic Lane, in an area of fog and restricted
visibility.

Appel l ant is the hol der of License No. 500466, |ssue 6-10
| ssued by the U. S. Coast Guard Marine Inspection Ofice, New York
on 22 February 1978 authorizing service as Master of steam and
not or vessels of any gross tons upon Cceans, endorsed as Radar
bserver. He is also the holder of Merchant Mariner's Docunent
Z-91774-D1 issued by the sane office on 19 June 1951 authori zi ng
service in any unlicensed rating in the deck departnent, including
abl e seaman, any waters, unlimted.

The CHESTER, O ficial No. 264445, is an inspected tankship of
17, 327 gross and 10,648 net tons, 602.2 feet in length, built in
1952. The Certificate of Inspection in effect on the day in
guestion was issued by the U S. Coast Guard Marine Safety Ofice,
Norfol k, Virginia, expiration date 25 March 1981.
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The W REGAL SWORD (SWORD) is a vessel of Liberian registry of
16, 450 gross tons, built in 1961.

The CHESTER is equi pped with a gyro conpass, a course recorder
whi ch was set on GMII tine and synchroni zed at the end of each watch
with the bridge clock, a doppler speed log, a Sperry radar, a
Sperry Col lision Avoi dance System (CAS) and a second radar
manuf actured by another conpany. At all relevant tinmes, the second
radar was on standby, there was no gyro error and all the other
i tens of equi pnment were functioning nornally.

On 18 June 1979 at 0735 the CHESTER encountered fog. The
engi ne order tel egraph was placed on standby, a | ookout was posted
on the bow and Appellant reported to the bridge. The vessel
averaged 74.8 RPM (12.4 knots) during the 0400 to 0800 watch. At
0820 visibility inproved and standard operating procedures were
foll owed. However, at 0850 fog was again encountered and the
speci al procedures stated above were reinstated. Fog conditions
continued for the remai nder of the watch and at | east
intermttently during the afternoon. The vessel averaged 64 RPM (
10.6 knots) on the 0800 to 1200 watch and 60.8 RPM (10 knots) on
the 1200 to 1600 wat ch.

The CHESTER, proceeding in a |oaded condition at 60 RPM ahead,
woul d cone to a full stop in water sone 4,280 feet after the engine
was placed on full astern.

M. Kenefick, the Third Oficer, reported to the bridge at
about 1645 to relieve the Second Oficer for the evening neal. At
this tinme the vessel was navigating in the 800 yard | nbound Boston
Har bor Traffic Lane to the east of the 600 yard wi de Separation
Zone. The Qut bound Boston Harbor Traffic Lane in imediately to the
west of the Separation Zone.

At the time M. Kenefick reported to the bridge fog conditions
prevail ed. Fog signals were being sounded automatically. The
CHESTER was di spl ayi ng proper navigation lights. Appellant was on
the bridge with the Second Oficer. A |ookout was posted on the
bow reporting to the bridge by tel ephone and the vessel was being
steered electrically by the hel nsman on a course of 333° gyro and
true. The speed of the vessel at the tine was el even knots. At al
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rel evant tinmes the engi ne order tel egraph was on standby engi ne.

At about 1650, on relieving the watch officer, M. Kenefick
observed a nunber of targets on the scope of the Sperry radar and
the CAS. All the targets had been acquired by the CAS. A target
which later proved to be the SWORD was about nine mles distant,
beari ng several degrees off the port bow of the CHESTER

Shortly after 1650 M. Kenefick, w thout consulting Appellant,
ordered the course changed from 333°to 353° to avoid two snall
fishing vessels. These two vessels passed safely, less than a mle
off the port beam of the CHESTER At about 1659, at the direction
of Appellant, M. Kenefick ordered the helnsman to cone left and to
st eady on 333°.

At about 1700 the CHESTER steadied up on course 333°. The CAS
showed that the SWORD was approxinmately five mles ahead of and
beari ng several degrees off the port bow of the CHESTER, on a
course of 150°, nmaking good a speed of twelve knots, with its
cl osest point of approach (CPA) about 1/4 of a mle off the port
beam of the CHESTER. A Loran fix taken at 1700 or a few m nutes
thereafter indicated that the CHESTER was naki ng good a speed of
approxi mately el even knots.

When the SWORD was approximately three to four mles ahead of
the CHESTER, the CAS indicated that she was still bearing slightly
off the port bow of the CHESTER, on a course of 150°, at a speed of
twel ve knots, with a CPA of 1/4 of a mle off the port beam of the
CHESTER. The CHESTER conti nued sounding fog signals autonmatically.

Shortly after 1705 the CAS indicated that the SWORD was
approximately two to three mles ahead of the CHESTER  Her
beari ng, course and speed had not changed and the CPA was still 1/4
of a mle off the beamof the CHESTER  This information, furnished
by the CAS, was essentially corroborated by the plot being
mai nt ai ned by M. Kenefick on the face of the scope of the Sperry
radar.

At about this time M. Kenefick, the bow | ookout and the
hel msman heard the fog signal of the SWORD off the port bow of the
CHESTER. The bow | ookout imredi ately reported the fog signal by
t el ephone to the bridge. Appellant, who was standing on the
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bridge, was aware of the fog signal sounded by the SWORD. He
ordered the fog signal of the CHESTER taken off the automatic node
and directed that it be sounded manually. Thereafter, either
Appel l ant on M. Kenefick sounded the fog signal in response to
each fog signal fromthe SWORD.

At about 1708, while observing the radar, Appellant ordered a
course change of 20° to the right. M. Kenefick instructed the
hel msman to steer 353°. Al nost immediately, Appellant ordered the
hel mnsman to steer 355°. This was done.

After the CHESTER steadi ed on course 355°T, the CAS indicated
that the SWORD, bearing slightly off the port bow of the CHESTER,
was about two mles distant. There was no change in its course and
speed, but an increase inits CPAto 3/4 of a mle due to the
course change made by the CHESTER.  The pl ot being maintained by M
Kenefick one the face of the scope of the Sperry radar confirned
this.

Shortly after a target is manually acquired, the CAS
continuously displays it on the scope as a blip. A vector extends
fromthe blip indicating the target's true course and speed and
termnating in a predicated or possible area of danger (PAD). The
operator is able to select the size of the PAD of one mle was
being used. At all relevant tines the PAD for the SWORD i ntersected
t he headi ng flasher of the CHESTER, indicating that the CHESTER
woul d pass the SWORD within the PAD.

When the vessels were approximately 3/4 of a mle apart, about
two mles mnutes before the collision, both the CAS and the Sperry
radar aboard the CHESTER | ost the SWORD in sea return. M.
Kenefick attenpted, w thout success, to reacquire the target by
reduci ng the range scale and adjusting the turning controls. The
SWORD was not visible at this tine. At about the tine the target
was | ost, Appellant ordered a course changed from 355° to 010°.

Shortly before the | oss of the target, the CAS indicated that
the SWORD was about 1-1/2 mles ahead of and bearing approxi mately
10° off the port bow of the CHESTER Its course and speed were
unchanged and its CPA was approxinmately 3/4 of a mle off the port
beam of the CHESTER  The pl ot being maintained by M. Kenefick on
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the Sperry radar confined the Cas display.

Seconds before the collision, the SWORD was si ghted about one
point off the CHESTER s port bow at a di stance of approxi mately 200
feet. It was crossing the bow of the CHESTER at an estinated angl e
of 70°. Appellant imrediately ordered left full rudder. Al nost
| mredi ately, at approximately 1713 on 18 June 1979, the bow of the
CHESTER struck the starboard side of the SWORD just aft of
am dshi ps. The collision occurred at 41° 28 N, 69° 22' W on the
eastern edge of the Inbound Boston Harbor Traffic Lane. At the
time of the collision, the CHESTER s speed was in excess of ten
knots and its headi ng was about 010°T.

At about 1724 the two vessel separated. Shortly thereafter
t he SWORD was observed to be sinking by the stern. At 1744 the No.
1 lifeboat of the CHESTER was | aunched. Visual contact with the
SWORD was subsequently lost. At 1835 a |lifeboat fromthe SWORD was
sighted carrying all 38 persons who had been on board. The
| i feboat was towed to the CHESTER AT 1850 all persons fromthe
| i feboat were safely aboard the CHESTER.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that: (1) the
Adm ni strative Law Judge acted arbitrarily when he rejected
uncontradi cted evidence of the only witness w thout giving reasons
for this rejection; (2) the Admnistrative Law Judge's decision is
based on a m sunderstandi ng of the neaning and i ntent of Rules
19(b), 19(d) and 19(e) of the 1972 COLREGS; and (3) the
Adm ni strative Law Judge erred as a matter of law in concl udi ng
t hat Appellant was obligated to anticipate and overcone the SWORD s
al | eged negl i gence.

APPEARANCE: Kirlin, Canpbell and Keating, by Lawence J. Bow es,
Esq.

OPI NI ON
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Appel lant's first contention on appeal is that the
Adm ni strative Law Judge acted arbitrarily when he rejected
uncontradi cted evidence of the only witness w thout giving reasons
for this rejection. | disagree.

Appel l ant lists four points which he characterizes as
uncont r adi ct ed evi dence:
1. that the CHESTER s speed was safe;
2. that the CHESTER s turn to the right was proper
avoi ding action, taken in anple tineg;
3. that slow ng or stopping would put the CHESTER in a
potential |l y dangerous position which would not be w se;

4. that the collision was caused totally by the SWORD s
| ast m nute unexpected left turn.
All are, in fact, conclusions of the witness rather than
observation of facts.

The Adm nistrative Law Judge is not bound by the w tnesses'
opi ni ons, but nust nmake his own determ nations based on the facts
and law. It is his function to determne the credibility of
W t nesses and then to weigh the evidence admtted at the hearing.
H's decision in this matter is not subject to being reversed on
appeal unless it is shown that the evidence upon which he relied is
I nherently incredible. Decisions on Appeal No. 2183 (FAIRALL)
and 2116(BAGEETT). On the facts alone, the test for review of an

Adm ni strative Law Judge's decision is not whether a reviewer nay
di sagree with the Judge but whether there is substantial evidence
of a reliable and probative character to support the findings.
Deci sion on Appeal No. 1796 (GARCIA). Contrary to Appellant's

contentions, the Adm nistrative Law Judge did not reach his
conclusions arbitrarily. He was extrenely thorough and precise,
citing to both the COLREGS and previous decisions of the
Commandant. The Judge di scussed at | ength the evidence presented
and his reason for reaching his conclusions. He was not bound by
the opinions of Appellant's witness and did not err in reaching his
own conclusions. Since the Judge's conclusions are reasonabl e
under the facts they will not be disturbed.

Appel l ant's second i ssue on appeal is that the Admnistrative
Law Judge's decision is based on a total m sunderstanding of the
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nmeani ng and intent of Rules 19(b), 19(d) and 19(e). For the
reasons stated below, | disagree.

Rul e 19 concerns the conduct of vessels in restricted
visibility. Rule 19(b) requires that a vessel proceed at a safe
speed adapted to the prevailing circunstances and conditions of
restricted visibility. Rule 19(d) requires a vessel which detects

by radar al one the presence of another vessel to determ ne

whet her a cl ose-quarters situation is devel oping and/or risk of
collision exists, and if so, to take avoiding action in anple tine.
Rul e 19(e) states,

Except where it has been determned that a risk of collision
does not exist, every vessel which hears apparently forward of
her beam the fog signal of another vessel, or which cannot
avoid a close-quarters situation wll another vessel forward
of her beam shall reduce her speed to the m nimum at which
she can be kept on her course. She shall if necessary take
all her way off and in any event navigate with extrene caution
until danger of collision is over.

Rul e 19(b)

Rul e 19(b) nust be read in conjunction with Rule 6, which
states the factors which are to be considered in determ ning safe
speed in all conditions of visibility. Rule 6 is divided into two
sections. Section (a) presents six factors to be considered by all
vessels. Section (b) presents six additional factors to be
consi dered by vessels equipped wth radar. It is clear that the
drafters of this rule were aware that safe speed of a vessel
equi pped with radar m ght be different fromone no so equi pped.
However, the first factor listed is the state of visibility,

i ndicating that visibility should be given great inportance in
determ ning safe speed. Appellant's interpretation that the rule
was intended to allow mariners with good radar information to
proceed at up to full speed is in error. Al the rule does is
require the mariner to take into account the limtations and
abilities of the radar system aboard the vessel in determ ning safe
speed. |t does not allow and is not intended to allow a vessel to
proceed at full speed in fog unless safe to do so. See A N

COCKCROFT and J.N.F. LAMEIJER, A Guide to the Collision Avoi dance
Rul es; p.42.
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However, a vessel with sophisticated operational radar may,
under some circunstances, proceed at a speed in excess of that
whi ch woul d be consi dered safe for one not so equi pped. The
Adm ni strative Law Judge recogni zed this and specifically rejected
t he argunent of the Investigating Oficer that the CHESTER s speed
was unsafe even before the SWORD was detected on the radar.
Therefore, up to this point in tinme, the Adm nistrative Law Judge
found that the CHESTER s speed was safe in accordance with Rule
19(b).

Rul e 19(d)

Once the SWORD appeared on the CHESTER s radar, Rule 19(d)
becane operative in conjunction with 19(b). The testinony of the
Wi tness indicates that a close quarters situation existed and that
there was a risk of collision. Therefore, the CHESTER was required
to take avoiding action in anple tine. The action initially taken
by the CHESTER was to alter its course from333° to 355°. This
alteration of 22° took place when the vessels were two to three
mles apart, proceeding at a conbi ned speed of approxinately 22
knots, and only after the CHESTER heard the first fog signal from
the SWORD. Yet, the SWORD had been picked up on the CHESTER s
radar when it was approximtely nine mles away.

The Adm nistrative Law Judge was correct in referring to Rule
8 to determne if this alteration of course was taken in anple
time. Rule 8 requires that action to avoid collision shall be
early and substantial. At a conbi ned speed of 22 knots, this
maneuver took place sonewhere between 5 to 8 m nutes before the
vessel s would be net. G ven the maneuverability of the CHESTER in
reference to her stopping and turning ability, coupled with the
fact that she knew of the presence of the SWORD and that a cl ose
quarters situation and/or risk of collision was devel opi ng well
before this tinme, the Admnistrative Law Judge's finding that this
alteration in course was not nade in anple tinme was reasonabl e.

Rul e 19(e)

Rul e 19(d) applies to that situation where a vessel detects by
radar al one the presence of another vessel. Therefore, even if
this alteration in course by the CHESTER was taken in anple tine,
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it was incorrect response. Once she heard the fog horn of the
SWORD forward of her beam she was required to act in accordance
with the mandates of Rule 19(e). That rule states that under these
ci rcunst ances, where the risk of collision had not been rul ed out,

t he vessel "shall reduce her speed to the m ninmum at which she
can be kept on course. She shall if necessary take all her way off
and in any event navigate with extrene caution until danger of
collision is over." (enphasis supplied). Here both the CAS and
the Sperry radar aboard the CHESTER | ost the SWORD in sea return
when the vessels were approximately 3/4 of a mle apart. The SWORD
was not visible, but its fog signal could be heard forward of the
beam
Ri sk of collision begins when two vessels have approached so
near each other and upon such courses that by departure from
the rules of navigation, whether fromwant of good seamanship,
acci dent, m stake, m sapprehension of signals, or otherw se,

a collision mght be brought about. The M I waukee (1871)

Fed. Case. No. 9, 626.
The SWORD had approached very near the CHESTER and its position
and course were unknown. The risk of collision was great and |
cannot disagree with the conclusion of the Adm nistrative Law Judge
that Rule 19(e) required Appellant to reduce speed to bare
st eer ageway.

Appel lant's |ast contention is that the Adm nistrative Law
Judge erred as a matter of law in concluding that Appellant was
obligated to anticipate and overcone the SWORD s al | eged

negligence. He relies on Union Ol Co. v. the San Jacinto, 409
U S. 140, 93 S. C. 368 (1972).

The Adm nistrative Law Judge held only that Appellant violated
t he provisions of the COLREGS, not that he was required to
anticipate the SWORD s maneuver. As the Adm nistrative Law Judge

noted in his Opinion, Union oil is inapposite.

First, it involved the proper interpretation of the noderate
speed rules of the Inland Rules of the Road. The instant case
i nvol ves interpretation of the 1972 COLREGS whi ch have eli m nated
t he concept of noderate speed and replaced it with the concept of
saf e speed. The noderate speed concept was that a vessel in
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restricted visibility may only proceed at a speed that enables it
to be stopped in half the range of visibility. The concept was
only applicable in restricted visibility. The new concept, safe
speed, has been neither defined nor interpreted with specificity.
It is intended to be nore flexible, nore attuned to the vari abl es
I nvol ved, and applicable to nore situations than its narrow
predecessor. Determ nation of safe speed requires consideration of
six factors under all conditions of visibility (including clear
wat er) and consideration of six additional factors by vessels with
operational radar. Safe is used in a relative sense. Wat speed
I s safe nust be determ ned on a case by case basis after
consideration of the listed factors. There can be no general rule
| i ke that for noderate speed because the rule itself requires
consi deration of too many vari abl es.

Second, the Union O case was concerned with
determ nation of contributory fault for assessing civil liability.
The Admi nistrative Law Judge correctly noted that these proceedi ngs
are not concerned with the alleged fault of others. The only
guestion is whet her Appellant was negligent regardless of any
possible fault on the part of the vessel with which he collided.
Commandant Deci si ons on Appeal Nos.
2091 ( ERNSER) , 2052 (INELSON), 2012 ( HERRI NGTQON),

1968 (JOHNSQN), 1822 (EVANS), 1510 (HILDRETH). Wil e

Appel | ant coul d not have anticipated that the other vessel would
make a last mnute turn to port, this does not relieve himof his
negl i gence in disobeying the clear direction of Rule 19(e).

CONCLUSI ON

The Adm nistrative Law Judge did not act arbitrarily. The
Adm ni strative Law Judge's findings and concl usi ons concerning the
COLREGS were correct as a matter of law. H's decision is supported
by substantial evidence, reliable and probative in nature.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
NY on 22 Septenber 1980, is AFFI RVED.

B. L. STABILE
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Vice Admral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D.C., this 20th day of march 1983.

*rxxx END OF DECI SION NO. 2296  *****

Top
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