Appea No. 2295 - Peter Anthony Amoury v. US - 30 March, 1983.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT No. REDACTED
| ssued to: Peter Anthony Anoury

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2295
Pet er Ant hony Anoury

Thi s appeal has been taken in accordance with Title 46 U. S. C
239(g) and 46 CFR 5. 30-1.

By order dated 26 March 1981, an Adm nistrative Law Judge of
the United States Coast Guard at Long Beach, California, revoked
Appel l ant's seaman's docunents upon finding himguilty of
m sconduct. The specification found proved alleges that, while
serving as Engine Uilityman on board the SS TRAVELER under
authority of the docunent above captioned, on or about 3 March 1981
Appel  ant wrongfully possessed hashish while the vessel was in the
port of Navl akhi, India.

The hearing was held at Long Beach, California, on 17 March
1981.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of not guilty to the charge and specification.

The I nvestigating O ficer introduced in evidence a
certification of the shipping articles and a certified copy of the
official |log of the vessel.

I n def ense, Appellant offered the testinony of a shipmate and
his own testinony.

At the end of the hearing, the Adm nistrative Law Judge
rendered an oral decision in which he concluded that the charge and
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speci fication had been proved. He then served a witten order on
Appel I ant revoking all docunents issued to Appellant.

The entire decision was served on Appellant on 30 March 1981
Appeal was tinely filed on 6 April 1981 and perfected on 22 July
1981.

FI NDI NGS OF FACT

On 3 March 1981, Appellant was serving as Engine Uilityman on
board the SS TRAVELER and acting under authority of his docunent
while the vessel was in the port of Navlakhi, India.

Appel lant failed to performhis duties fromO0800 to 1700 on 3
March 1981. He clained that he was sick when called by the First
Assi stant Engi neer regarding this. He was then reported to the
Chief O ficer for nedical treatnent.

At 1805 the Chief Oficer entered Appellant's roomto check on

his health and while in the roomfound a small contai ner of
hashi sh. This was confi scated and turned over to U S. Custons.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that:

(1) The Adm nistrative Law Judge conm tted reversi ble error by
attenpting to persuade the Appellant to waive the subm ssion
of witten proposed findings and conclusions and by telling
Appel l ant that he woul d enter an order of revocation unless
Appel | ant stated his possessi on was experinental;

(2) The Adm nistrative Law Judge erred in failing to believe
t hat Appell ant's possession of hashi sh was experinental .

(3) The Coast Cuard failed to present a prima facie case of
possessi on of hashish and the Adm nistrative Law Judge erred

in the holding that the official log entry setting forth the
above facts constituted a prim facie case;

OPI NI ON
| and 11
The first and second assignnments of error are without nerit.

The Admi nistrative Law Judge is required by the Coast Guard's
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regul ati ons, 46 CFR 5.20-150, to afford the person charged the
opportunity to submt proposed findings and concl usions. The
record shows that the Judge nerely asked Appellant if he wished to
do this. The Judge provided a brief explanation of what the
guesti on neant when Appellant indicated he did not understand it.
There is no indication that the Judge attenpted to influence

Appel lant's decision in this regard. This was not error.

After finding the charge and specification proved the Judge
correctly informed Appellant that unless he presented evi dence that
t he possession was only experinental he would enter an order of
revocation. 46 CFR 5.03-4 requires revocation unless the
Adm ni strative Law Judge is satisfied that the possession was the
result of experinentation. The Judge did not err in so informng

Appel | ant .

It is the Judge's duty to evaluate the evidence and deci de
which witnesses to believe. Hs failure to believe the Appellant's
testinony that his possession was experinental is not error.

111

The third assignnent of error requires exam nation of the
proper weigh to be given to | og book entries admtted under 46 CFR
5.20-107 and how that weight is affected if the entry is prepared
in substantial conpliance with 46 U S.C. 702. This question was
addressed i n Conmandant Deci sion on Appeal 2117 (AGU LAR) as
fol | ows:

"...The regulation at 46 CFR 5.20-107 is sonetinmes, and all
too often, not appreciated. |t declares first, in specific
recognition of a |egislative provision for evidence in civil
proceedi ngs, that an official |og book entry of a vessel which
carries one is an entry nmade in the regular course of
business. It goes on to declare that such an entry made in
substantial conpliance with the relevant specific statute
governi ng the node and manner of official |og book entries
carries with it a greater weight than a nere "business entry."
When so nmade, the entry constitutes "prim facie evidence" of
the matters recited.

Not e nust be nmade that the termused is not the one so
famliar in judicial review of adm nistrative proceedi ngs,
"substantial evidence."

It should be clear that "prinma facie evidence" is sonething
nmore than "substantial evidence;" otherw se the regulation
woul d be superfluous. Prima facie evidence is evidence which,
if not rebutted, |eads to only one reasonabl e concl usi on;

i.e., if such is the only evidence of record, in a
proceeding like this, the allegations which it supports nust
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be found proved; no other reasonabl e concl usion can be drawn
fromthe evidence. The converse of this is not, as

adm nistrative | aw judges appear at tinmes to believe, that an
official |log book entry which does not substantially conply
with the requirenents of 46 U S. C. 702 cannot be substantially
evi dence of sufficiency on which to predicate findings. Wth
the test that substantial evidence is evidence fromwhich a
reasonabl e man could infer the existence of a fact, there is
little doubt that despite a technical deficiency in an
official |1og book entry, which takes it out of substanti al
conpliance with 46 U.S.C. 702, its force would easily still
persuade a reasonable man that it was a reliable record of
events."

Thus, although an official |og book entry, not nade in
"substantial conpliance" with 46 U.S.C. 702, is not automatically
prima facie evidence under 46 CFR 5.20-107(b), it is adm ssible
under 46 CFR 5.20-107(a) as a "business entry." Such an entry may
be gi ven such wei ght as the Adm nistrative Law Judge deens proper
and may, in sone cases, constitute substantial evidence sufficient
to support findings.

We nust then consider whether | og book entries nade in
conpliance with the procedural requirenents of 46 U S.C. 702 but
whi ch do not concern offenses listed in 46 U S.C. 701 can be said
to be in "substantial conpliance" wth 46 U. S. C 702.

I n Commandant Deci sion on Appeal 2133 (SANDLIN) the
Adm ni strative Law Judge advi sed the respondent, the nmaster of a
vessel which had grounded, that his log entries regarding the
groundi ng (not an event listed in 46 U S.C. 701) "are considered to
be true" and are "prima facie evidence" of the facts they state. In
hol ding this to be incorrect the Conmandant st at ed:

"...The regulation [46 CFR 5.20-107(b)] has nothing to do with
the type of log entry nade by Appellant in this matter. It is
clearly concerned only with actions of seanen recorded
pursuant to statute and the "substantial conpliances”

provi sion of the regulation specially cites 46 U S.C. 702.
This Code Section is distinctively and exclusively tied to 46
U S.C. 701 and has not direct bearing upon official |ob book
entries nmade pursuant to any other provision of |aw or for any
ot her purpose..."

Log book entries which do not concern offenses listed in 46
US C 701 are, therefore, not made in "substantial conpliance"
with 46 U . S.C. 702. Accordingly, they are neither required nor
permtted to be considered prinma facie evidence of the facts
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recited therein under 46 CFR 5.20-107(b). They are, however,
adm ssi bl e under 46 CFR 5. 20-107(a) as business records. See also
Commandant Deci si on on Appeal 2289 (ROGERS).

In the case at hand the Investigating Oficer's case in-chief
consi sted of two docunents, the certification of shipping articles
and the certified copy of the ship's |log concerning the events in
question. The log indicated that when the Chief Mate entered
Appel lant's roomon 3 March 1981 to check his alleged illness he
di scovered a quantity of hashish. This log entry was substantially
in conpliance with the procedures required by 46 U S.C. 702
al t hough the offense is not one enunerated in 46 U S. C. 701.

The Adm nistrative Law Judge determ ned that the | og book
entry constituted prima facie evidence of the facts recited therein
under 46 CFR 5. 20-107(b) because it was nade in "substanti al
conpliance” with the procedural requirenents of 46 U S. C. 702.
This determ nation was error and prejudiced the Appellant. The |og
book entry shoul d have been evaluated on its own nerits by the
Judge and then given such weight as he deened proper.

The entry was, however, properly admtted into evidence under
46 CFR 5.20-107(a) as a business entry. There was no objection to
its adm ssion or the ruling that it constituted prima facie
evi dence because nmade in "substantial conpliance” with 46 U S.C

702. From an exam nation of the record, | am convinced that the
evi dence leading to findings woul d not have been presented
differently had this ruling not been nmade. Therefore, | believe

that the prejudice can be cured by returning the record to the
Adm ni strative Law Judge for new findings in accordance with this
opi ni on.

I n maki ng new findings the Adm nistrative Law Judge shoul d
determ ne the weight to be given to the | og book entry; however, it
must not be given weight as "prima facie" evidence of the offense
under 46 CFR 5.20-107(b). Should the Judge find the charge and
speci fication proved, he should set forth his reasoning in detail.
In remanding this case to the Adm nistrative Law Judge, no
determ nation is made as to whether the evidence of record
constitutes substantial evidence of a reliable and probative
character sufficient to support findings.

CONCLUSI ON

The Adm nistrative Law Judge erred in determ ning that an
official |og book entry not involving an offense listed in 46
U S.C 701 constituted prinma facie evidence of the facts recited
therein as a matter of law. This error did not affect the further
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presentation of evidence leading to findings. Therefore, prejudice
resulting fromthis error can be cured by remanding this case to
the Adm ni strative Law Judge for new findi ngs.

ORDER

The order of the Adm nistrative Law Judge dated at Long Beach,
California, on 26 March 1981, is VACATED. The case is REMANDED to
the Adm nistrative Law Judge for new findings and a new order
consistent with this decision.

J.S. GRACEY
Admral, U S. Coast @uard
Conmmandant

Signed at Washington, D.C., this 30th day of March 1983.

*xxxx END OF DECI SI ON NO. 2295  **x*x*
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