Appeal No. 2292 - FRANK H. COLE v. US - 4 March, 1983.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 15270
| ssued to: FRANK H COLE

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2292
FRANK H COLE

Thi s appeal has been taken in accordance with Title 46 U. S. C
239(g) and 46 CFR 5. 30-1.

By order dated 22 July 1981, an Adm nistrative Law Judge of
the United States Coast Guard at Jacksonville, Florida suspended
Appel l ant's captioned license for two nonths, plus six nonths on
twel ve nont hs' probation, upon finding himguilty of m sconduct and
negl i gence. The specifications of Charge 1 (m sconduct), found
proved, alleged that while serving as operator/person in charge on
board the United States MV GREEN COVE O N. 587880, under authority
of the |icense above captioned, from 16 March 1981 to 24 March
1981, Appellant wongfully undertook a voyage in excess of 12 hours
with one |licensed operator and did wongfully absent hinself from
t he wheel house for a period of approximately 1-1/2 hours on 23
March 1981, |eaving the responsibility of navigation of the vessel
and tow to an unlicensed deckhand. The specification of Charge II
(negligence), found proved, alleged that while serving as above on
23 March 1981, Appellant failed to post a proper watch in said
vessel's pil ot house thereby contributing to the collision between
its tow and M B FL 8158 BN, with loss of life.

The hearing was held at Jacksonville, Florida on 18 May 1981.
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At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charges and each
speci fication.

The I nvestigating Oficer introduced in evidence a nunber of
docunentary exhibits and the testinony of five w tnesses.

I n defense, Appellant offered in evidence his testinony.

After the hearing, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charges and
speci fications had been proved. He then served a witten order on
Appel | ant suspendi ng License No. 15270 and all docunents issued to
Appel l ant for a period of two nonths plus six nonths on twelve
nont hs' probati on.

The entire decision was served on 30 July 1981 via registered
mai | . Appeal was tinely filed on 19 August 1981 and perfected on 21
Cct ober 1981.

FI NDI NGS OF FACT

Bet ween 16 March and 24 March, Appellant was serving as an
operator on board the United States MV GREEN COVE and acti ng under
authority of his license. The vessel was continuously underway for
at | east one period in excess of 12 hours out of 24 between
Jacksonville, Florida and Freeport, G and Bahanas. Appellant was
the only licensed operator on board for this voyage.

Appel | ant absented hinself fromthe wheel house for
approximately 1-1/2 hours on 23 March 1981 | eaving the operation of
the vessel and its towto an unlicensed mate. The vessel was in
the Intracoastal Waterway, Halifax River, Florida. Wile Appellant
was absent a collision occurred between the tow and a not or boat
resulting in loss of |life. The mate, although never |icensed, had
nore than 48 years of tow boat experience.

BASES OF APPEAL

Thi s appeal has been taken fromthe decision of the
Adm ni strative Law Judge. In his original appeal, Appell ant
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concedes that the facts admtted during the hearing were sufficient
to prove violations as alleged in Charge | and its specifications,
but maintains that they were "technical" violations. It is urged
that the conpetency of an unlicensed individual, should overcone
the "technical" requirenment of having a |icense. Appellant also
contends that the evidence presented was insufficient to prove that
he wongfully absented hinself fromthe wheel house of the vessel
for a 1-1/2 hour period. Appellant further agrees that a witten
adnoni tion woul d be an appropriate sanction under the
circunstances. In a supplenent of his appeal, Appellant contends
that all charges and specifications should be dismssed for |ack of
jurisdiction based on Decision on Appeal No. 2249 ( DURAND) .

APPEARANCES: Howell, Howell, Lilies, Braddock & MIton of
Jacksonville, Florida by Joseph P. MIton, Esg.

OPI NI ON

Wth respect to Charge Il and its specification there is nerit
to Appellant's insistence that there was no subject matter
jurisdiction. An operator is subject to charges for professional
activities peculiar to his licensed status solely for the period
during which he is directing and controlling the vessel pursuant to
his |icense. See Appeal Decision No.s 2262( SHERVAN) ,

2249( DURAND) and 2153( McKI NNEY) .

In this case, Appellant was not in control of the vessel when
the collision occurred. Therefore, he cannot be held responsible
for any failure to post a proper |ookout at that tine. See also
Appeal Decision No. 2122 (RODI ECK).

However, Charge | and its specifications relate to Appellant's

role in proper manning and control of the vessel. The substance of
the charge is a violation of 46 U S. C. 405(b)(2).

I n addressing the issue of jurisdiction in this case, the
Adm ni strative Law Judge in his opinion stated:

"Therefore, until the Comrandant deci des otherwise, | elect to
hold that where an individual is required to hold an operators
| icense as a condition of his enploynent as captain or master,
t he Coast Guard has jurisdiction...for acts or om ssions
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commtted in the performance of his duties as captain and
master..."

It is common practice in the maritine industry to refer to
operators of uninspected tow ng vessels as "captain” Neither the
term "captain” nor "master"” is nentioned in the |law. The
responsibilities of an operator and naster are quite different.
Fulfilling the manning requi renents of a vessel is the
responsibility of the master. However, the manni ng requirenents
spelled out in 46 U S.C. 405(b)(2) are not the responsibility of an
operator of uninspected towi ng vessels. The legislative history of
405(b) (2) and a careful reading of the statute itself establish
that the operator's license is a control not a managenent |icense.
That being the case, to obtain jurisdiction, even under the
condition of enploynent test, conduct which could place the |license
in jeopardy nust relate to control of the vessel. It is
guestioni ng whet her ensuring vessel manning is included. See also
Deci sion on Appeal 2169 (FOSSAN ).

However, in addition to the manning requirenent, 46 U S. C
406(b) (2) provides that "An uninspected tow ng vessel in order to
assure safe navigation shall, while underway, be under the actual
di rection and control of a person |icensed by the Secretary to
operate in the particul ar geographic area..." The cited statue
addresses control of a vessel. The conduct of Appellant inpacted
on the control of the vessel. This provides the basis for Coast
GQuard jurisdiction. Decision on Appeal No. 2058 (SEARS), sets

forth guidelines for relinquishing control to an unlicensed
operator. |If one licensed operator is permtted to relinquish
control, indiscrimnately to an unlicensed individual, the statute
woul d be neani ngless. The responsibility for violating this
section of the statute should be placed on the operator.

Appel | ant stipul ated that he relinquished control to an
unlicensed individual and went to his cabin from 0930 until 1100
but argues that, although unlicensed, the individual was nore
experienced than Appellant. However, the relevant test is the
| ssuance of a license by the Coast Guard. The statute requires
this. He was properly found guilty of Specification 2 of Charge I.

CONCLUSI ON
Specification 2 of Charge | alleging m sconduct is proved.
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Specification | of Charge | and Charge Il and its Specification are
not proved. Since the specification found proved and those not
proved resulted fromone continuous event rather than separate
events, the sanction as announced by the Judge is appropriate.

ORDER

The findings of the Adm nistrative Law Judge with regard to
Specification | of Charge | and Charge Il and its Specification are
set aside. The order of the Admnistrative Law Judge dated 22 July
1981 at Jacksonville, Florida as MODI FIED | S AFFI RVED.

B. L. Stabile
Vice Admral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D.C., this 4th day of March 1983.

*rxxx END OF DECI SI ON NO. 2292  *****
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