Appeal No. 2286 - JAMES D. SPRAGUE v. US - 14 October, 1982.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT LI CENSE NO. 527324
| ssued to: JAMES D. SPRAGUE

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2286
JAVES D. SPRAGUE

Thi s appeal has been taken in accordance with 46 U . S.C. 239(9)
and 46 CFR 5. 30- 1.

By order dated 10 April 1981, an Admi nistrative Law Judge of
the United States Coast CGuard at Phil adel phia, Pennsylvani a i ssued
an order of adnonition to Appellant upon finding himaguilty of
m sconduct. The specification found proved, alleges that while
serving as CH EF ENG NEER on board the SS COVE NAVI GATOR under
authority of the license above captioned, between 3 January 1981
and 24 February 1981, Appellant failed to notify the Coast Cuard,
as required by the Certificate of Inspection, that the boiler
managenment system was not operating properly.

The hearing was held at Phil adel phia, Pennsylvania on 25 March
1981.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not gquilty to the charge and
speci ficati on.

The I nvestigating O ficer introduced in evidence four
docunents and the testinony of two w tnesses.
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The defense consisted of the testinony of the Appellant.

After the hearing, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and one
specification had been proved. He then served a witten order of
adnoni ti on on Appell ant.

The entire decision was served on 23 April 1981. Appeal was
timely filed on 29 April 1981 and perfected on 77 October 1981.

FI NDI NGS OF FACT

Bet ween 3 January and 24 February 1981, Appell ant was serving
as Chief Engineer on board the SS COVE NAVI GATOR and acti ng under
authority of his license while the vessel was at sea. Appell ant
had been serving on the SS COVE NAVI GATOR for six years. In the
summer of 1978, while Appellant was on vacation, an autonmatic
boi | er managenent systemwas installed on the SS COVE NAVI GATOR.
The Certificate of Inspection required that "(a)ny alterations or

failures to the systemnust be reported to the Coast Guard,"
(enphasi s added).

On the norning of 3 January 1981 the starboard boiler
sequencer (one of the nmechanisns of the boil er nmanagenent system
failed at approximately 0930. This failure was recorded in the
Engi ne Room Log Book. Appellant infornmed the Master and the Port
Engi neer for the owners of the malfunction. The Port Engi neer
I nstructed Appellant to package the sequencer and to send it to the
conpany for repairs. Appellant acconplished this task.

On the norning of 6 February 1981, at about 1050, the port
sequencer failed. This event was noted in the Engi ne Room Log Book
and reported to the Master by Appellant.

Neither failure was reported to the Coast Guard as required by
the Certificate of Inspection.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
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Adm ni strative Law Judge. It is contended that the finding of

m sconduct was i nproper since the evidence did not establish that
Appel l ant intentionally failed to notify the Coast Guard of the
boi | er sequencers' failures. Appellant further contends that the
reporting requirenent is constitutionally vague in that it does not
gi ve adequate notice to himregarding his duty to report the
sequencers' failures.

Appearance: Raynond J. Burke of Burke & Parsons, New YorKk,
NY.

OPI NI ON

Appel | ant urges that Decision on Appeal No. 1999 is

controlling as to the requirenent of intent. That case provided,
inter alia, that the intentional violation of a statute or

regul ati on was, per se, msconduct. Fromthis, Appellant concl udes
that specific intent is a requirenent for a finding of m sconduct.
The cited decision only said that the intentional violation of a
statute or regulation was m sconduct. It did not say that the
reverse was true. |In Decision on Appeal No. 992, the

Commandant stated that specific intent is not an essential el enent

of the charge of m sconduct in these renedial, admnistrative
pr oceedi ngs.

Appel | ant argues that the Certificate of Inspection does not

specifically require himto nmake the notification at issue, Cf

Deci sion on Appeal No. 1283. |In that case the individual who

was required to notify the Coast Guard of danamge to the vessel was
specifically identified on the Certificate of Inspection. Wile
the Certificate of Inspection in the case at hand does not
specifically nmention the Chief Engineer as the person responsible
for notifying the Coast Guard, we need not rely solely on the

I nference that those matters invol ving vessel machinery are the
Chi ef Engineer's responsibility. The regulations at 46 CFR 35.25-1
require the Chief Engineer to notify the nearest O ficer-in-Charge,
Mari ne | nspector, of nmachinery failures.
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Further, 46 USC 234 inposes a statutory duty upon all |icensed
officers to nmake known to the Coast CGuard, at the earliest
opportunity, all accidents or occurrences producing serious injury
to the vessel, her equipnent, boiler or machinery. The question is
whet her the failures of the boiler nanagenent systemare the types
of failures that Congress intended to be covered by this statute
such that it inposed a duty to report on the Chief Engineer. The
Certificate of Inspection provided that the elimnation of the
firemen/ watertenders was contingent upon the proper operation of
t he boil er managenent system It is then reasonable to concl ude
t hat when the systemfailed, wthout the assignnent of
firemen/watertenders, the vessel was not adequately manned for
manual boil er operations. The Coast Guard, when issuing the
Certificate of Inspection, nust have considered any failure of the
aut onat ed system as serious since it affected the vessel's manning.
This position is buttressed by the fact that the Certificate of
| nspection was issued with requirenent that any mal function of the
aut onat ed system be reported to the Coast Cuard.

In this case, the reporting requirenent is addressed by
regul ation, statute and the Certificate of Inspection. The
| anguage is sufficient that a reasonabl e person woul d concl ude t hat
the requirenent to report the failure to the Coast Guard was the
duty of the Chief Engineer.

CONCLUSI ON

The charge and specification alleging m sconduct have been
proved by substantial evidence. There was no error in the
proceedi ng which would require reversal and the order should be
af firnmed.

ORDER

The order of the Adm nistrative Law Judge dated at
Phi | adel phi a, Pennsylvania on 10 April 1981 is affirned.

B. L. STABILE
Vice Admral, U S. Coast @Guard
VI CE COVVANDANT
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Si gned at Washington, D.C. this 14th day of October 1982.

*rxxx END OF DECI SION NO. 2286  *****
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