Appeal No. 2348 - Ronald Scott MANLEY v. US - 12 January, 1984.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT NO. [redact ed]
| ssued to: Ronald Scott MANLEY

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2348
Ronal d Scott MANLEY

Thi s appeal has been taken in accordance with 46 U . S.C. 239(09)
and 46 CFR 5. 30-1.

By order dated 30 Decenber 1982, an Adm nistrative Law Judge
of the United States Coast Guard at HOUSTON, TEXAS revoked
Appel l ant's seaman's docunent upon finding himguilty of the charge
of "conviction for a drug law violation." The specification found
proved al |l eges that being the holder of the docunent above
captioned, on or about 5 June 1981, Appellant was convicted of
possession of marijuana by the County Court of Harris County,
Texas.

The hearing was held at Houston, Texas on 12 Novenber 1982.
At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and

speci fication.

The I nvestigating O ficer introduced in evidence the record of
Appel lant's conviction.

I n defense, Appellant nade several notions related to the
adm ssibility of the court records, the |legal effect of the Texas
conviction, and the | egal adequacy of the Coast Guard proceedi ng.

After the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
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and specification had been proved.

The Decision and Order was served on 6 January 1983. Appeal
was tinely filed on 4 February 1983 and perfected on 20 May 1983.

FI NDI NGS OF FACT

On 5 June 1981, Appellant was the hol der of the captioned
docunent and was convicted for the possession of |less than two
ounces of marijuana by the County Crimnal Court of Harris County,
Texas and was fined $100.00. The record neither provides
information regarding the of fense for which Appellant was convicted
and his character, nor sets forth the reason that the Investigating
O ficer decided to charge Appellant in this case.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. In his brief Appellant sets forth
several bases for appeal. Because of the disposition of this case
as set forth below, they are not discussed at this tine.

APPEARANCE: Stephen David D x, Esq. of Schimrel and D x, 8300
Bi ssonnet, Suite 170, Houston, Texas.

OPI NI ON

Under 46 USC 239b the Coast Guard has discretion to revoke or
not a license or docunent following a narcotic drug | aw conviction
This discretion has not been delegated to Adm nistrative Law Judge
but is retained by the Commandant. The Investigating Oficer, in
accordance with paragraph 71-6-30(12) of the Coast Guard's Marine
Saf ety Manual, COMDTI NST ML6000. 3, has discretion to bring charges
or not. See also Appeal Decision 2168 (COOPER). So that | can
properly exercise ny discretion, it is necessary that the record
contain information related to whether or not the docunent in
guestion shoul d be revoked. Appeal Decisions 2303( HODGVAN) and
2330 (STRUDWCK). In addition, the Adm nistrative Procedure
Act requires that the denial of a petition or request by an agency
"be acconpanied by a brief statenent of the grounds for denial."

5 USC 555e. See al so Appeal Decision 2311 ( STRUDW CK)

Because the record in this case does not contain the required

information, | amunable to properly exercise ny discretion under
46 USC 239b or neet the requirenents of the Admnistrative
Procedure Act. | am therefore, unable to AFFIRM t he order of the
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Adm ni strative Law Judge on the record as it presently exists.

This defect can be corrected by remandi ng the case for further
proceedi ngs to supply the required information. |In so doing, |
note that HODGVAN and both STUDW CK deci si ons were issued
subsequent to the Decision and Order in this case. As a
consequence the adm nistrative Law Judge nay not have been fully
aware of the requirenents discussed in them

CONCLUSI ON

The record is insufficient to support the action to revoke
Appel l ant's docunent. The case should be renmanded to the
Adm ni strative Law Judge for further proceedings.

ORDER

The record is REMANDED to the Adm nistrative Law Judge. He
shall provide the Investigating Oficer the opportunity to present
evi dence as required by the (COOPER), (HODGVAN), and both
( STRUDW CK) deci sions supra. The Appellant shall be
all owed to present evidence related to whether revocation is
appropriate in this case. At such tine as the necessary evidence
has been included, the record shall be returned for further action
on the Appeal .

Shoul d the Investigating O ficer present no further evidence,
the Adm nistrative Law Judge, in this case, is authorized to and
shal |l dism ss the charge and specification

J. S. GRACEY
Admral, U S. Coast Cuard
Conmandant
Signed at Washington, D. C., this 12th day of Jan., 1984.

sxxxx  END OF DECI SION NO. 2348 **x*x
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