Appeal No. 2345 - JAMES E. CRAWFORD v. US - 27 March, 1984.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 541313 and MERCHANT MARI NER S DOCUMENT Z-1202226- DI
| ssued to: JAMES E. CRAWORD

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2345
JAMVES E. CRAWFORD

Thi s appeal has been taken in accordance with 46 U. S. C 239(Q)
and 46 CFR 5. 30- 1.

By order dated 10 Novenber 1982, and Adm nistrative Law Judge
of the United States Coast Guard at New York, N.Y.suspended
Appel |l ant' s seaman's docunents for 12 nonths, upon finding him
guilty of m sconduct. The specification found proved all eges that
whil e serving as Third Assistant Engineer on board the S.S. SANTA
BARBARA under authority of the docunent and |icense above
capti oned, on or about 29 August 1982, Appellant assaulted and
battered a fell ow crewnenber, Janmes W PARRI SH, with a dangerous
weapon, a wheel wench.

The hearing was held at New York, N. Y. on 27 Cctober 1982.

At the hearing, Appellant neither appeared nor was he
represented by counsel. The Investigating Oficer testified to
jurisdictional facts concerning service of charges on Appellant and
notice to Appellant of the date of the hearing. A plea of not
guilty to the charge and specification was entered on his behal f by
the Adm nistrative Law Judge and the hearing proceeded in absenti a.
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The I nvestigating Oficer introduced in evidence the testinony
of the victimand one docunent.

At the end of the hearing, the Adm nistrative Law Judge
concl uded that the charge and specification had been proved. He
then served a witten order on Appellant suspending all docunents
i ssued to himfor a period of twelve nonths.

The entire decision was served on 18 Novenber 1982. Appeal
was tinely filed on 19 Novenber 1982 and perfected on 15 February
1983.

FI NDI NGS OF FACT

On 29 August 1982, Appellant was serving as Third Assistant
Engi neer on board the S.S. SANTA BARBARA and acting under authority
of his |license and docunent while the vessel was in the port of
Val parai so, Chile.

During the early hours of the norning, Appellant and an oiler
nanmed Parrish were on watch together in the engine room A few
hours earlier they had net in a bar and Appellant had started a
fight with Parrish's conpanion; Parrish had separated them \Vhile
on watch, the earlier incident becane the subject of an altercation
bet ween Appell ant and Parrish. Appellant junped up fromhis stool
toward Parrish, but Parrish pushed himback to his seat. Appellant
t hen picked up a four foot |ong wheel wench and struck Parrish
withit. Parrish threw Appellant to the deck and struck himtw ce
with the wheel wench. The Chief Engi neer cane upon the scene and
st opped the fight.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant's argunents are in the nature
of a plea for clenency. He raises the foll ow ng points:

1. He was not able to be present for the hearing due to
severe headaches and due to his wife's illness.
2. Parrish had provoked himearlier in the voyage and, nore
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| mredi ately, by his bad | anguage just prior to the
| nci dent .

3. Parrish hit himwth the wheel w ench.

4. The suspension of his |icense causes hi m personal
har dshi p.

APPEARANCE: Appel |l ant pro se

OPI NI ON

Appel | ant states that he was not able to be present during the
hearing. | do not find reason in this statenent to set aside or
alter the order of the Admnistrative Law Judge.

It is clear fromthe record that Appellant had notice of the
time and place of the hearing, together with notice of the neans of
requesti ng change thereof. Wile Appellant told the Investigating
O ficer that he expected to go back to Brazil and he didn't know
whet her he woul d be at the hearing or not, he never requested a
change. As stated in Appeal Decision No.1688 (YOUNG, "An
exam ner wll hear any reasonabl e request for postponenent. Wen
he hears none, he has no choice but to proceed in absentia."
Accord, Appeal Decision No.2263 (HESTER). Proceeding in
absentia is authorized by the regulations at 46 CFR 5.20-25, and
does not serve as the basis for any alteration of the order.

I
Appel | ant al |l eges that Parrish had been provoki ng hi mduring
previ ous watches, and that "he provoked the fight by his bad
| anguage." This allegation does not help him

| note that this allegation is new natter, not presented at
the hearing. As stated in Appeal Decision No. 2186 (ASCI ONE),

"Affirmati ve defenses nust be raised at the hearing and cannot be

considered for the first tinme on appeal. It is therefore too |late
I n the proceedings for the Appellant to assert a defense or matters
in mtigation which he could have easily raised at a hearing which
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he voluntarily chose not to attend." Accord, Appeal Decisions
Nos. 2289 (ROGERS), 2184 (BAYLESS), 1977 (HARMER).

Even if | were to consider the allegations, | could not find
an excuse for Appellant's conduct in the provocations he all eges.
“"The only real provocation which justifies the use of force is an
actual attack leaving the victimw th no neans of defense except
the use of force." Appeal Decisions Nos. 2290 (DUGE NS), 1975

(GRADDI CK) ; accord, Appeal Decision No. 1791 (LEE).

There is no reason to disturb the Adm nistrative Law Judge's
or der.

Appel l ant states that Parrish hit himwth the wheel w ench.
This is consistent wwth the Adm nistrative Law Judge's finding that
after Appellant struck Parrish, Parrish struck Appellant. Wen, as
in this case, the mtigating facts were before the Adm nistrative
Law Judge when he considered his order, and the order is not
excessive our unreasonable, I wll not nodify it. Appeal
Deci sions No. 1989(LE BCEUF); accord, Appeal Decisions Nos.

2236 (CLUFF), 1751 ( CASTRONUOVO).

Y

Appel | ant pl eads personal hardship, citing his residence in
Brazil and consequent frequent unenpl oynent, and the need to
support his famly. He also states that his |icense was due to
expire in March 1983, and that denial of clenency will force himto
seek Brazilian citizenship and a Brazilian |icense. These
argunents do not persuade nme to nodify the order

Personal hardship is a |likely consequence of any order of
suspension. It does not constitute grounds to nodify an otherw se
appropriate order. Appeal Decisions Nos. 2271 (HAMLTON), 1881
(DAVI S), 1666 (WARD), 1585 (WALLIS). Appellant's need for
enpl oynent nust be considered subservient to the renedi al purpose
of these proceedings, to pronote safety at sea. Appeal Decision
No. 1516 ( ALFONSO .

file://l/hgsms-lawdb/users/K nowl edgeM anagement...%620R%202280%20-%202579/2345%20-%20CRAWFORD.htm (4 of 7) [02/10/2011 8:29:33 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11609.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11504.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11297.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11610.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11111.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11309.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11556.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11071.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11591.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11201.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10986.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10906.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10837.htm

Appeal No. 2345 - JAMES E. CRAWFORD v. US - 27 March, 1984.

That Appellant's |icense was suspended when it expired wl|
not prevent himfromrenewing it. He could have applied to renew
his license while awaiting the end of the suspension period. 46 CFR
10.02-29(c). In addition, the suspension period ended well before
the end of the permtted renewal period 12 nonths after the date of
expiration. 46 CFR 10.02-9(d).

In light of Appellant's prior record, which consists of four
previ ous suspensions, including two for assault and battery of
superior officers, the order is nore than justified and will not be
di st ur bed.

CONCLUSI ON

There was substantial evidence of a reliable and probative
character to support the finding of the Adm nistrative Law Judge.
The hearing was conducted in accordance with the requirenents of
applicable regulations. The order is appropriate.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York on 10 Novenber 1982, is AFFI RMVED.

B. L. STABILE
Vice Admral, U S. Coast Guard
VI CE COVVANDANT

Si gned at Washington, D.C., this 27th day of March, 1984.

| NDEX

HEARI NG PROCEDURE
3. 57 I n absentia proceedi ngs
absent ee proceedi ngs authori zed
failure to present evidence at
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