Appeal No. 2344 - Alan J. Kohajda v. US - 28 March, 1984.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT NO. [redact ed]
| ssued to: Alan J. Kohajda

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2344
Al an J. Kohaj da

Thi s appeal has been taken in accordance with Title 46 United
St ates Code 239(g) and 46 CFR 5. 30-1.

By Order dated Cctober 1982, an Administrative Law Judge of
the United States Coast CGuard at Baltinore, Maryl and revoked
Appel  ant's seaman's docunent upon finding himaguilty of
m sconduct .

The specifications found proved that while serving as ordinary
seaman on board the SS PENNY under the authority of the above
captioned docunent, while the vessel was at the Port of Tanmatave,
Madagascar, Appellant did:

(1) On or about 0500 on 11 Dec 1981, fail to performhis
assigned duty of opening cargo hatches;

(2) On or about 0500 on 16 Dec 1981, fail to performhis
assi gned duty of opening cargo hatches;

(4) On or about 1300 and 1330 on 18 Dec 1981, fail to perform
hi s assigned duty as gangway watch, and was di scovered aft of
the |iverpool house out of sight of the gangway;

(5 On or about 0000 to 0050 on 25 Dec 1981, fail to perform
hi s assigned duty as gangway wat ch;

(6) On or about 0230 and 0430 on 25 Dec 1981, fail to perform
his duty as gangway watch in that he was found asleep in the

file:////hgsms-lawdb/users/KnowledgeManage...R%202280%20-%202579/2344%20-%20KOHAJDA.htm (1 of 8) [02/10/2011 8:29:26 AM]



Appeal No. 2344 - Alan J. Kohajda v. US - 28 March, 1984.

crew s messroomn

(8 On or about 30 Dec 1981, assault and batter with his
fists the vessel's Master, and threaten to kill said Master;

(9) On or about 30 Dec 1981, assault the Chief Mate by
threatening to kill him

The hearing was held in Baltinore on 7 July and 14 Septenber 1982.
Appel  ant was present at the first session of the hearing and not
present at the second session. He was represented at both sessions
of the hearing by professional counsel, and pled not guilty to the
specifications and to the charge of m sconduct.

The I nvestigating Oficer entered into evidence three exhibits
and the deposition of Second Mate Tanmul. Appellant testified in
his own behalf at the first session of the hearing.

After the hearing the Adm nistrative Law Judge rendered a
deci sion in which he concluded that specifications one, two, four,
five, six, eight, and nine, and the charge were proved, and ordered
revocation of Appellant's docunents.

The Deci sion was served on Appellant on 5 Cctober 1982.
Noti ce of appeal was tinely filed on 21 Cctober 1982 and perfected
on 14 January 1983.

FI NDI NGS OF FACT

From 11 Decenber through 30 Decenber 1981, Appellant served on
board the SS PENNY as ordi nary seaman under the authority of his
docunment while the vessel was in the port of Tamatave, Madagascar.

On 11 and 16 Decenber 1981, Appellant failed to carry out his
assigned duty of opening cargo hatches.

On 18 Decenber 1981, Appellant failed to performhis duty as
gangway watch by being out of sight of the gangway.

On 25 Decenber 1981, Appellant failed to performhis duty as
gangway watch on three occasions, once by being late and tw ce by
| eaving his watch and going to sleep in the crew s ness hall

On 30 Decenber 1981, Appellant was found slunped in a chair in
his roomafter failing to report for his 0800 duties. On
deposition, Second Mate Tarmul testified that Appellant was clamy,
snel l ed of al cohol, and that his pupils did not respond to |ight.
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The Third Mate, Chief Medical Oficer Ed Turner, finally succeeded
I n arousi ng Appell ant who, according to the testinony of Second
Mate Tanul, was "jittery," "hyper" and "wobbling." Because of

this, a search of Appellant's |ocker for the cause of his condition
was deened necessary.

After the Chief Mate obtained the key fromhim Appellant
pul | ed a conceal ed object out of his pocket. The object was
subsequently identified as a Bic lighter. The Master, afraid that
It mght be a knife, reached for Appellant's arm A struggle
ensued. During the struggle Appellant threatened to kill the
Master and the Chief Mate. The deposition of Second Mate Tanul
i ndi cates that Appellant struck the Master many tines, and the
| ogbook entry states he "struck at the Master tw ce."

Appel | ant was subdued, handcuffed, and tied with line by the
Chi ef Mate and Second Mate with the help of others. The Second
Mate stated that he had to hold Appellant's head to prevent him
from banging it against the deck. Appellant was then noved to
anot her room where he renmai ned in handcuffs and a | ong chain that
allowed himto nove about. A doctor was called at an undeterm ned
time on the norning of 30 Decenber but did not arrive until 1600.
The doctor, having exam ned Appell ant, diagnosed his condition as
"Nervosite," declared himunfit for duty and dangerous, and gave
himan injection of Thorazine. Appellant was given daily shots of
Thor azi ne and kept chained in the roomuntil he was di scharged,
taken to the airport, and sent hone on 5 January 1982.

The O ficial Logbook entry contained a detail ed account of
pertinent events that occurred on 30 Decenber 1981. The entry was
signed by the Master and Chief Mate. It was not read to Appellant;
therefore, no response was recorded.

BASES OF APPEAL

Thi s appeal has been taken fromthe order of the
Adm ni strative Law Judge Appel |l ant asserts that:

1. The Admnistrative Law Judge erred in ruling that the
entry in the Oficial Logbook of the SS PENNY for 30 Decenber
1981 was nmade in substantial conpliance with 46 USC 702 and
establ i shed prima facie evidence of the events all eged.

2. The findings of the Adm nistrative Law Judge with respect
to specifications (8) and (9) were not supported by
substanti al evidence of a reliable and probative character as
requi red by 46 CFR 5. 20-95(b).
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3. The order of the Adm nistrative Law Judge revoking the
docunents of Appellant, was an overly severe penalty under the
ci rcunstances, anounting to arbitrary, capricious and
excessi ve action.

APPEARANCE: Kapl an, Heyman, G eenberg and Bel grad, P.A by
Harriet E. Cooper man.

OPI NI ON
I

Appel  ant urges that the log entry of 30 Decenber 1981 offered
into evidence and related to specifications eight and ni ne was not
made in substantial conpliance with 46 U.S.C. 702 and shoul d not
have constituted prima a facie evidence of the facts therein
recited. | agree. 4l CFR 5.20-107(b) provides that:

"An entry in an O ficial Logbook of a vessel made in
substantial conpliance with the requirenents of 46 U S.C. 702,
In addition to being adm ssible in evidence, shall constitute
prima facie evidence of the facts therein recited. However,
an entry not nmade in substantial conpliance with the

requi renents of 46 U S.C. 702, while adm ssible in evidence,
does not constitute prima facie evidence of the facts therein
recited.”

The Admi nistrative Law Judge admitted into evidence the entry from
the vessel's O ficial Logbook dated 30 Decenber 1981 and concl uded
that it was prima facie evidence of the facts recited therein. This
entry was not nmade in conpliance with 46 U S.C. 702 because
Appel | ant was neither forwarded a copy of the entry nor was the
entry read to himbefore the vessel's departure fromport. The
record indicates that Appellant was not in control of hinself and
was adm ni stered tranquilizing nmedication on 30 Decenber for a
condition called "nervosite". The Adm nistrative Law Judge

concl uded that Appellant was incapacitated on that date and readi ng
the entry to himwould have been fruitless. Appellant was given
nmedi cation and confined in a private, air-conditioned roomfrom 30
Decenber 1981 until 5 January 1982. He had access to a bunk, desk,
shower, and toilet. He received 3 neals daily during this period.
On 5 January 1982, he was signed off the ship and taken to the
airport where he was permtted to fly from Madagascar to the United
St at es unacconpanied. This indicates that he m ght have been able
to understand the reading of the log entry. Appellant was unabl e
to understand the reading of the log entry on 30 Decenber 1981,
there is insufficient evidence to support a finding that he
remained in that state through 5 January 1982. Therefore,
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substantial conpliance with 46 U. S.C. 702 has not been established.

Thi s concl usi on, however, does not require dism ssal. The
Adm ni strative Law Judge did not base his findings solely on the
determ nation that the | ogbook entry constituted prima facie
evidence of the facts recited therein. 1In the Decision and O der
he st at ed:

"[El]ven if the | ogbook entry was insufficient to constitute
prima facie evidence and not in substantial conpliance with
Section 702, the corroborative testinony of M. Tanul, coupled
wth the entry itself, is enough to constitute substanti al
evidence of a reliable and probative character that the
assault and battery of the Master by the respondent as all eged
in the eighth specification did occur."

As with specification eight, the findings in specification nine
were based on "the evidence as a whole" rather that the

determ nation that the | ogbook entry constituted prima facie
evi dence.

I1a

Appel  ant urges that the findings of the Admnistrative Law
Judge regarding specification (8), that Appellant wongfully
assaul ted and battered with his fists the Master of the SS PENNY on
30 Decenber 1981 were not supported by substantial evidence of a
reliable and probative character, as required by 46 CFR 5. 20-95(b).
| di sagree.

Appel | ant argues that the log entries were not being kept in
the normal course of business, and were, therefore, not adm ssible
as an exception to the hearsay rule. The objection is answered in
46 CFR 5.20-107(a) which states:

"The O ficial Logbook of a vessel, or a duly certified copy of
an entry made therein, shall be adm ssible in evidence, under
authority of Title 28, U S. Code, Section 1732."

The evi dence recei ved consisted of certified copies of
perti nent pages of the vessel's Oficial Logbook. It was,
t herefore, adm ssible.

Appel | ant argues that certain discrepancies between the
deposition and the | ogbook "raise extrenely serious question
concerning the credibility of this witness and the reliability of
his testinmony”". He points to the follow ng:
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Logbook entry Deposition

Appel I ant struck at the Appel I ant struck the Master
master tw ce. many tines.

Appel | ant produced key to Appel l ant' s keys were not

his | ocker when ordered to vol untarily surrendered, they
do so. were taken from him

I n Appeal Decision no. 2302 (FRAPPIER), | stated:

"I't is function of the judge to evaluate the credibility of
W t nesses in determ ning what version of events under
consideration is correct. Appeal Decision No. 2097

(TODD). The question of what weight is to be accorded to
the evidence is for the judge to determ ne and, unless it can
be shown that the evidence upon which he relied was inherently
incredible, his findings will not be set aside on appeal.

O Kon v. Roland 247 F.Supp. 743 (S.D.N.Y. 1965)."

See al so Appeal Decisions 2099 (HOLDER) and 2108 (ROYSE). The

di screpanci es noted were not significant, but instead were m nor
variations that could result when two W tnesses are reporting the
same event. The Adm nistrative Law Judge's findings based on them
are not unreasonable and will, therefore, not be disturbed.

Appel | ant al so conpl ains that the deposition was taken in the

absence of the Admi nistrative Law Judge, |Investigating Oficer, and
Appel l ant. The deposition was, however, taken in accordance with
CFR 5. 20-140 and the order of the Adm nistrative Law Judge. There
was adequate notice given for the deposition and no objection to it
was nmade by Appellant. It is sufficient that the individual
charged is given the opportunity to personally interrogate the
wi tness or have a representative do so in his behalf at the place
where the deposition is taken, or submt cross-interrogatories for
the witness to answer under oath. See Decision on Appeal Nos.
2115 (CHRI STEN) and 2170 (FELDVAN). There is no requirenent that
the Adm nistrative Law Judge, Investigating Oficer and Appell ant
be present at a deposition. Appellant's conplaint in this regard
IS without nerit.

I1b
Appel  ant contends that the findings of the Admnistrative Law
Judge regarding specification nine, that Appellant assaulted the

Chi ef Mate, were not supported by substantial evidence of a
reliable and probative nature. | disagree.
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An assault has been recogni zed by the Conmmandant to include an
el ement of apprehension of harm coupled with the apparent present
ability toinflict injury. Appeal Decision No. 2198 (HOWELL).

The specification alleged that Appellant assaulted the Chief Mte
by threatening to kill him The issue is whether the necessary

el ements to constitute an assault existed at the tine. Throughout
the incident described by the | ogbook entry and the deposition,
Appel l ant was continually battering the Chief Mate. Under these

ci rcunstances, it was reasonable for the Adm nistrative Law Judge
to conclude that the Chief Mate was placed i n apprehensi on of
further battery by Appellant's threat to kill him The findings of
the Adm ni strative Law Judge regarding this specification are not
unreasonabl e and will not be disturbed.

Appel I ant conpl ains that the Order of the Administrative Law
Judge is overly sever under the circunstances and exceeds that
awarded in other cases and provided for in the Table of Average
Orders. | disagree that the order is excessive.

The Adm nistrative Law Judge is not bound by the Tabl e of
Average Orders found in 46 CFR 5.20.165 in determ ning an
appropriate sanction. The regulation states that the table is
provi ded for guidance only and is not intended to limt the orders
of the Adm nistrative Law Judge. | have previously held that:

"...Since the Table is nerely for guidance purposes, it would
be folly to read nore authority into its pronouncenents than
woul d be accorded by the Adm nistrative Law Judge in a case.
As | have stated before, the entry of an appropriate order is
peculiarly wthin the discretion of the presiding
Adm ni strative Law Judge, absent sonme speci al
circunstances. ... Thus an order of revocation may, in sone
circunstances, be entered even in the event of a first offense
when deened appropriate.”

Deci si on on Appeal No. 2240 (PALMER). See al so Decision on

Appeal Nos 2313 (STAPLES) and 1585 (WALLIS).

The order in a particular case is peculiarly within the
di scretion of the Adm nistrative Law Judge and, absent sone speci al

circunstance, wll not be disturbed on appeal. | do not find this
case to be one of special circunstance and will not disturb the
Or der.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
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substantial evidence of a reliable and probative nature.

The hearing was conducted in accordance with applicable
regul ati ons.

ORDER

The order of the Adm nistrative Law Judge dated at Balti nore,
Maryl and on 1 Cctober 1982 is AFFI RVED

B. L STABILE
Vice Admral, U S. Coast @Guard
ACTI NG COVIVANDANT
Si gned at Washington, D.C., this 28th day of March 1984.

*xxxx END OF DECI SI ON NO. 2344  x**x**
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