Appea No. 2360 - James R. WILKINSv. US- 12 June, 1984.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO 488 180 and
MERCHANT MARI NERS DOCUMENT NO. 1092258
| ssued to: Janes R WLKINS

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2360
Janes R W LKI NS

Thi s appeal has been taken in accordance with Title 46 U S. C
239(g) and 46 CFR 5. 30-1.

By order dated 30 Septenber 1981, an Adm nistrative Law Judge
of the United States Coast CGuard at Jacksonville, Florida
adnmoni shed Appel | ant upon finding himguilty of m sconduct. The
speci fication found proved all eges that while serving as Qperator
on board MV FREEDOM under authority of the above captioned |icense
on or about 28 January 1981, Appellant exceeded the scope of his
| i cense by navigating the enrolled, coastw se, seagoi ng barge OCEAN
193, while not on the high seas, w thout having on board a properly
| i censed pil ot as required.

The hearing was held at Jacksonville, Florida on 7 July 1981.

At the hearing, Appellant was not present but was represented
by professional counsel. A plea of not guilty to the charge and
specification was entered on his behalf. A stipulation of facts
was entered into between Appellant's counsel and the |nvestigating
Oficer. The Investigating Oficer also introduced in evidence an
addi ti onal docunent and stipulated to Appellant's negative prior

file://l/hgsms-lawdb/users/K nowledgeM anagementD...0& %20R%202280%20-%202579/2360%20-%20WILKINS.htm (1 of 6) [02/10/2011 8:31:14 AM]



Appea No. 2360 - James R. WILKINSv. US- 12 June, 1984.

record.

After the hearing, the Adm nistrative Law Judge rendered a
witten decision in which he concluded that the charge and
speci fication had been proved. He then served a witten order on
Appel | ant adnoni shing him

The entire decision was served on 30 Septenber 1981. Appeal
was tinely filed on 29 October 1981 and perfected pursuant to
aut hori zed extensions of time on April 1983.

FI NDI NGS OF FACT

On 28 January 1981, Appellant was serving as Qperator on board
the MV FREEDOM and acting under authority of his |license while the
vessel was underway on the inland waters of the United States near
Jacksonville, Florida.

The MV FREEDOM is an uni nspected tow ng vessel of 176 gross
tons docunented under the laws of the United States. At the tine
I n question, the MV FREEDOM was pushi ng OCEAN 193, a tank barge of
10, 549 gross and net tons, docunented under the |laws of the United
States. Appellant is the holder of Coast CGuard License No. 488 180
whi ch authorizes himto serve as master of freight and tow ng
vessel s of not nore then 1,000 gross tons. The license is also
endorsed for service as operator of uninspected tow ng vessels.
Wil e serving as Qperator of the MV FREEDOM Appell ant noved the
tank barge OCEAN 193 fromthe Triangle O docks, Jacksonville,
Florida to the Charter G| dock at Commodore's Point, Jacksonville,
Florida. OCEAN 193 is an enrolled, coastw se, seagoing tank barge.
At the tinme of the shift neither the MV FREEDOM nor OCEAN 193 had
on board a licensed pilot.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that:

1. No violation of 46 U S.C. 364 by Appellant has been
establ i shed because the statute does not enconpass intraport
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novenents; and,

2. Appellant may not be fairly deened to have notice of the
Coast QGuard's position that his uninspected tow ng vessel
operator's license did not authorize himto act as pilot of a
seagoi ng tank barge in inland waters.

APPEARANCE: Tool e, Taylor, Mbseley and Joi ner, Jacksonville,
Florida, by Robert B. Parrish, Esq.

OPI NI ON

Appel l ant's contention that no violation of 46 U S.C. 364 was
established since the statute does not enconpass intraport
novenents Is without nerit.

Appel | ant stipul ated that he was the person-in-charge of his
vessel, an enroll ed coastw se seagoi ng tank barge, while it was
underway not on the high seas during an intraport shift in
Jacksonville, Florida. The Investigating Oficer introduced
evi dence establishing, and Appellant admtted, that no pilot was
aboard during the intraport shift.

46 U.S.C. 364 is plain on ifs face and provides that:

[ E] very coastw se seagoi ng steam vessels, subject to the

navigation laws of the United States,...not sailing under the
regi ster, shall, when under way, except on the high seas, be
under the control and direction of pilots |icensed by the
Coast Cuard.

46 U. S.C. 391a(3) makes this provision applicable to tank barges
such as OCEAN 193. Moran Maritinme Associates v. U S. Coast

GQuard, 526 F. Supp. 335 (D.D.C. 1981); aff'd nem, 679 F. 2d
261 (D.C. Gr. 1982).

The purpose of the pilotage statutes, including 46 U S.C. 364,
Is to ensure the safety of |ide and property in confined harbor
wat ers by placing "coastw se seagoi ng steam vessel s" under the
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control of pilots specially |icensed by the Coast Guard to assure
the pilot's intimate know edge of | ocal navigational conditions.

Jackson v. Marine Exploration Co., 583 F.2d 1336, (5th Cr.

1978). Appellant quotes Jackson in support of his argunent
that the statute does not enconpass intraport novenent. He insists
that the need for pilots is [imted to those tines when a vessel is

entering or leaving port. Jackson, however, did not address
| ntrapot novenents.

The tug-barge conbi nati on was underway on the confined harbor
wat ers of Jacksonville, not on the high seas. Therefore, its
I ntraport novenent violated 46 U S.C. 364. | find no support in
the clear statutory wording for Appellant's interpretation that
I ntraport novenents are not included.

Appel | ant al so argues that the pilotage requirenment shoul d not
be applied to operators of uninspected tow ng vessels. Acceptance
of Appellant's argunent would lead to the absurd result that an
unmanned, non-self propelled oil barge attached to a towboat with
a licensed matter is required to take a federal pilot when not on
t he hi gh seas, but that once attached to a towboat under the
control of an operator |icensed for uninspected tow ng vessels, the
sane barge is exenpt fromthe pilotage requirenent. Because
master's and nate's licenses are higher |icenses than uninspected
tow ng vessel (UTV) operator's |licenses, | cannot accept that
conclusion. The exam nation required for UTV operator's |licenses
I's much I ess rigorous than that required for masters of mates of
freight and tow ng vessels. |In fact, a holder of a nmaster's or
mate's |icense may receive an endorsenent as UTV operator within
t he geographic limtations of his existing |icense w thout
exam nation. 46 CFR 10.16. 46 U S.C. 405(b)(2) was never i ntended
to license federal pilots. It was a safety neasure whose purpose
was to license and qualify individuals in charge of uninspected
vessel s tow ng barges. S. REP. NO 92-92268 92d Cong., 2d Sess., 2,
reprinted in 1972 U S. CODE CONG. and ADE. NEWS 27608 2761. It was
not intended to nmake the UTV operator's |icense superior to
master's or mate's |icenses.
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|1
Appel | ant contends that he had no notice fromthe Coast Guard
prior to 28 January 1981 that he was required to carry a federally
| i censed pilot other than hinself. The evidence of record does not
support this contention.

Appel | ant bases his contention on a statenent attached to his
post hearing brief. The statenent describes advice supposedly
given to Appellant by a Coast CGuard Oficer regarding the pilotage
requirenment. This statenent, however, is not evidence that wll
support findings. It is not under oath and was not subject to
cross exam nation as required by 46 CFR 5.20-90. The Investigating
Oficer did not stipulate to its truth and, i1indeed, appears to have
had no opportunity to object to or rebut it. | note that the
Adm ni strative Law Judge properly based no findings on this
statenment. Had Appellant wished to present testinony in his own
behal f he shoul d have appeared at the hearing. |f he had good
cause to not appear, he could have applied to the Adm nistrative
Law Judge to testify by deposition in accordance with 46 CFR
5. 20- 140.

In addition, it appears clear fromthe evidence of record,
and i s uncontested, that Appellant enployed a pilot when entering
and | eaving the port of Jacksonville, Florida. This indicates that
Appel l ant realized the pilotage requirenent was applicable to him

The Adm nistrative Law Judge gave appropriate consideration to
Appel I ant' s unbl em shed record of nmaritine service and his good
faith efforts to conply during the pendency of this appeal. The
adnonition ordered is an appropriate renedi al order.

CONCLUSI ON

There was substantial evidence of a reliable and probative
character to support the findings and order of the Admnistrative
Law Judge. The hearing was conducted in accordance wth the
requi renments of applicable regul ations.

ORDER

The order of the Adm nistrative Law Judge dated at
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Jacksonville, Florida on 30 Septenber 1981 is AFFI RMVED.

B. L. STABILE
Vice Admral, U S. Coast Guard
VI CE COVWANDANT

Si gned at Washington, D.C., this 12th day of June 1984.

*xxxx  END OF DECI SION NO. 2360 ****=*
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