Appea No. 2359 - DaeW. Wainev. US- 12 June, 1984.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE No. 527 202
| ssued to: Dale W Wi ne

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2359
Dal e W Wi ne

Thi s appeal has been taken in accordance with Title 46 U S. C
239(g) and 46 CFR 5. 30-1.

By order date 15 Decenber 1981, an Adm nistrative Law Judge of
the United States Coast CGuard at Boston, Massachusetts, suspended
Appellant's license for four nonths, plus four nonths on twelve
nont hs' probation, upon finding himguilty of negligence and
m sconduct. The specifications found proved under the charge of
negl i gence allege that while serving as Master on board the United
States MV AURI GA, Appellant on or about 10 August 1981, while
navigating in conditions of fog and restricted visibility:

(1) failed to obtain, or properly use, information avail abl e
to himfromradar observations to determ ne the course and
speed of another vessel in his vicinity, thereby contributing
to a collision with the SS NAUSHON;

(2) failed to use the bridge-to-bridge radiotel ephone to
determ ne the course and speed of another vessel in his
vicinity, thereby contributing to a collision;

(3) failed to navigate with caution during fog,
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notw t hstandi ng the fact that information of the proximty and
approach of another vessel was available to himfromradar
observati ons.

The specifications found proved under the charge of m sconduct
allege that while serving as Master on board the United States MV
AURI GA under authority of the |license above captioned, on or about
10 August 1981, Appell ant:

(1) made alterations of course in a series of small increnents
in violation of Rule 8(b), International Regulations for
Preventing Collisions at Sea, 1972, thereby contributing to a
col li sion;

(2) failed to exclude fromthe pil othouse all persons not
connected with the navigation of the vessel, in violation of
46 CFR 97.10-5(a);

(3) failed to proceed at a safe speed, in violation of Rule
19(b), International Regulations for Preventing Collisions at
Sea, 1972, thereby contributing a collision;

(4) failed to take way off the vessel, in violation of Rule
19(c), International Regulations for Preventing Collisions at
Sea, 1972,

(5) failed to use radar plotting, in violation of Rule 7(b),
I nternational Regul ations for Preventing Collisions at Sea,
1972, to obtain early warning of a risk of a collision.

The hearing was held at Boston, Massachusetts, on 14, 23, 24
and 25 Septenber, 7 and 16 October 1981.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to each charge and each
speci fication.

The I nvestigating Oficer introduced in evidence nineteen
exhibits and the testinony of five wtnesses.
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I n defense, Appellant offered in evidence twenty four
exhibits, the testinony of two wtnesses and testified in his own
behal f.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charges
and specifications had been proved. He then served a witten order
on Appel |l ant, suspending all licenses issued to Appellant for a
period of four nonths plus four nonths on twel ve nonths' probation.

The entire decision was served on 15 Decenber 1981. Appeal
was tinely filed on 11 January 1982 and perfected on 30 March 1983.

FI NDI NGS OF FACT

On 10 August 1981, Appellant was serving as Master on board
the United States MV AURI GA and acting under authority of his
| icense while the vessel was enroute between Wods Hole, MA and
Vi neyard Haven, MA. The International Regulations for Prevention
of Collisions at Sea applied in this area.

The MV AURIGA is a steel hull freight vessel of 286 gross
tons, 139 feet in length with a beamof 34 feet and a draft of
approximately 8 feet. The vessel is propelled by four diesel
engi nes, two serve the port propeller shaft and two serve the
starboard propeller shaft. The vessel is required by its
Certificate of Inspection to carry a crew of eight, one Master with
a First Cass Pilot endorsenent, one First Cass Pilot, three Able
Seanen, one Odinary Seaman and two O lers. The bridge is equipped
with a magnetic and gyro conpass, one 3-CM Rayt heon radar, one
10- CM Decca radar and two VHF radios as well as a radiotel ephone
capabl e of bridge-to bridge communications. Al of this equipnent
was functioning properly. On 10 August 1981 the clutch of one
starboard engi ne was not operating in the ahead position thereby
reduci ng the maxi mum speed of the vessel from9 knots to
approximately 7.5 knots.

The vessel was engaged in ferrying vehicles between Wods Hol e
and Vineyard Haven. The MV AURI GA departed Wods Hol e, MA enroute
to Vineyard Haven, MA at about 0835 on 10 August 1981 carrying
several notor vehicles, including a tractor-trailor truck, and
their drivers. The tractor-trailor truck driver was permtted by
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Appellant to remain in the pilothouse fromthe time of departure
until the collision.

When the MV AURI GA departed Wods Hol e, the sun was bright
and hazy with visibility between three-quarters of a mle and a
mle. There was a |light southwesterly wind and cal m seas.

The vessel departed Wods Hole on a course of 155°T and
proceeded at full speed to Buoy No. 5 in Wods Hole Harbor. This
t ook approximately 1-1/2 mnutes. At that point, Appellant
testified that he observed a fog bank ahead and sounded the fog
signal. This brought the | ookout to the pilothouse. Wen the
vessel was abeam of Buoy No. 5, Appellant changed course to 115°T.
This put the vessel on a direct course to Buoy No. 2 at Martha's
Vi neyard, about four mles away. Wen the vessel entered the fog
bank between Buoys 5 and 26, Appellant posted a | ookout in the
pi |l ot house and instructed himto listen for Buoy No. 26 (a bell
buoy). The starboard pil othouse w ndow and starboard door were
open. Appellant observed that a southwest current was forcing the
vessel in the direction of Buoy 26. At the sanme tine he observed a
radar target headi ng westerly about 200 yards south of the buoy.
Appel | ant changed course from 115°T to 110°T. As the MV AURI GA
passed Buoy 26, Appellant switched the 3-CMradar from6 mle to 3
mle range. He nmade the switch when he observed Buoy 2 and a snal
target on a bearing of 015°T at 1/2-3/4 mles away. Appellant also
observed three radar targets on the port side of his vessel about
2-1/2 mles away, headed in a northerly direction.

After passing Buoy 26, Appellant observed target on his
starboard side less than 1/2 mle away and three radar targets on
his port side heading in a westerly direction and changed course
back to 115°T. Appellant determ ned that the relative speed
between the MV AURI GA and the |argest of the targets, SS NAUSHON,
was over 20 knots and the range was only about two ml es.

Appel | ant mai nt ai ned the sane speed while he attenpted to
determ ne whether the two vessels were on a collision course.
After about a mnute, Appellant determ ned that the relative
bearing displayed on the radar did not change. He then changed
course from115°T to 125°T. This produced no apparent effect on
the relative bearing between the target and MV AURI GA. Therefore,
Appel | ant agai n changed course to 135°T for approximtely two
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m nutes. Since the vessels still remained on a collision course
while closing rapidly, Appellant slowed, then stopped the engines.
About 30 seconds | ater he put the engines full astern. Wthin the
30 seconds before the engines were put full astern, Appellant heard
a fog signal. Approximately 5 seconds after MV AURI GA' s engi nes
were full astern, the SS NAUSHON cane into view out of the fog.

The MV AURI GA collided with the starboard bow of the SS NAUSHON at
approxi mately 0855. Appellant never attenpted to establish

bri dge-to-bridge radiotel ephone communi cation with the SS NAUSHON.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant's contentions are as foll ows:

1. The facts as found by the Adm nistrative Law Judge do not
constitute negligence or m sconduct because Appellant's
actions were reasonabl e and prudent under the circunstances.

2. The Coast Quard failed to submt expert testinony on the
| ssue of proxinmate cause and is therefore precluded from
establishing by substantial evidence that Appellant failed to
navi gate the MV AURI GA with cauti on.

3. The Adm nistrative Law Judge erred when he found that the
I ndi vi dual who was permtted in the pilothouse was there in
violation of 46 CFR 97.10-5(a).

4. The Adm nistrative Law Judge erred when he did not
determ ne that the negligence of the SS NAUSHON was t he
proxi mate cause of the casualty.

APPEARANCE: d ynn and Denpsey by Thomas J. Mizyka

OPI NI ON

Appel | ant contends that his actions prior to the collision
wer e reasonabl e and prudent under the circunstances. | do not
agree. Hi s specific contentions are discussed bel ow.
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Appel l ant first contends that his failure to use the
bri dge-to-bridge radiotel ephone was not negligent.

Title 33 U.S.C. Section 1204, however, requires that a
radi ot el ephone be avail able for the exclusive use of the nmaster or
person in charge of the vessel. Section 1201 states that the
purpose for the requirenent is to provide a positive neans whereby
approachi ng vessel s can communicate their intentions to one
anot her.

Appel | ant had an operational radiotel ephone but did not use
it. He defends this decision by stating that positive radar
I nformati on concerning the SS NAUSHON was avail able. Further, he
asserts that it was unsafe to divert his attention fromthe com ng
of the vessel to attenpt radio contact with an unknown vessel.
This argunent is not persuasive since Appellant testified that this
contact woul d have taken 45-60 seconds. Appellant took little
evasi ve action until approximately one m nute before the collision
whi ch suggests he could have afforded the tinme to nmake radio

contact with the other vessel. Appellant further argues that his
judgnent to rely on radar al one was within the province of a master
"in extrems". However, the extrem s doctrine applies to

a vessel which, through no fault of her own is placed in a position
where collision is imnmnent. Appeal Decision No. 2101

(KELLOGG). If the vessel were in extrems, it resulted from
Appel l ant's action. A radiotel ephone call may have provided
Appellant with the precise status and intentions of the SS NAUSHON
whi ch woul d have given himadequate infornmation to take the
necessary action to avoid the collision. It was not unreasonabl e
for the Adm nistrative Law Judge to conclude that the failure to
use the avail abl e radi ot el ephone was negligent.

Appel | ant next contends that the Adm nistrative Law Judge
erred when he found that the course alterations nade by Appell ant
were in violation of Rule 8(b) of the International Regulations for
Preventing Collisions at Sea, 1972.

Rul e 8(b) of the International Regulations for Preventing
Collisions at Sea, 1972 provides that:
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Any alterations of course or speed to avoid collision shall,

i f the circunstances of the case admt, be |arge enough to be
readi |y apparent to another vessel observing visually or by
radar; a succession of small alterations of course or speed
shoul d be avoi ded.

Appel | ant argues that the anobunt of course change was |linmted
by the location of targets and by the shoreline. The chart of the
area introduced in evidence by the Investigating Oficer indicates
sufficient water was available to permit nore than the two 10°
course changes that Appellant made. Assum ng, as Appel | ant argues,
there were radar targets that posed a danger to Appellant's port,

t here was no reasonabl e expl anation for not nmaking a nore
substantial course change to starboard. However, if the

ci rcunmstances did not permt an adequate course change in
accordance with Rules 8(b) and (c), Appellant should have reduced
speed or stopped in order to allow nore tine to assess the
situation. See Rule 8(e). The evidence supports the

Adm ni strative Law Judge's concl usion that Appellant violated Rule
8(b).

Appel | ant al so contends that the finding of the Adm nistrative
Law Judge that he failed to proceed at a safe speed in violation of
Rul e 19(b) is not supported by substantial evidence.

Rul e 19(b) of the International Regul ations for Preventing
Collisions at Sea, 1972, provides that:

Every vessel shall proceed at a safe, adapted to the
prevailing circunstances and conditions of restricted
visibility. A power-driven vessel shall have her engines
ready for i medi ate maneuver.

As indicated by the Rule 19(b), safe speed is not an absol ute
t hat can be predeterm ned, but is based on all prevailing
circunstances. Rule 6 of the International Regul ations for
Preventing Collisions at Sea, 1972, sets forth the factors to be
considered in determning a vessel's safe speed as foll ows:

In determning a safe speed the followi ng factors shall be
anong those taken into account:
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(a) By all vessels:
(i) the state of visibility;
(ii) the traffic density including concentrations of
fishing vessels or any other vessels;
(iii1) the maneuverability of the vessel wth special
reference to stopping distance and turning ability in the
prevai ling conditions;
(iv) at night the presence of background |ight such as
fromshore lights or fromback scatter of her own |ights;
(v) the state of the wind, sea and current, and the
proximty of navigational hazards;
(vi) the draft in relation to the avail able depth of
wat er .

(b) Additionally, by vessels with operational radar:
(1) the characteristics, efficiency and limtations of
t he radar equi pnent;
(ii) any constraints inposed by the radar range scale in
use;
(i1i1) the effect on radar detection of the sea state,
weat her and ot her sources of interference;
(iv) the possibility that small vessels, ice and ot her
floating objects nmay not be detected by radar at an
adequat e range;
(v) the nore exact assessnment of the visibility that nmay
be possible when radar is used to determ ne the range of
vessel s or other objects in the vicinity.

What is a safe speed nust be determ ned on a case by case
basis after analyzing the facts based on the factors listed in the
rule. There can be no general rule for such a concept because of
the many variables in any situation. Decision on Appeal No. 2294
(TITTONLS). In this case, visibility was [imted by fog, there
were radar targets of unknown identity and intentions, yet,

Appel  ant did not reduce speed until approximately one m nute
before the collision. This action was in violation of Rule 8(e)
I nternational Regul ations for Preventing Collisions at Sea, 1972,
whi ch provides that:

| f necessary to avoid collision or allow nore tine to assess
the situation, a vessel shall slacken her speed or take all
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way off by stopping or reversing her neans of propul sion.

The concl usion that Appellant's speed was excessive is
supported by his adm ssion that he did not have tine to plot or use
t he bridge-to-bridge radiotel ephone. A reduction in speed woul d
have afforded nore tine to nake a radar plot and use the
radi ot el ephone. |If necessary, he should have stopped until the
i ntentions of the other vessels were clear.

Based on the record, the Adm nistrative Law Judge's concl usi on
that the MV AURI GA was not proceeding at a sage speed is
reasonable. It will not be disturbed.

Appel | ant further contends that the Adm nistrative Law Judge
erred by finding that Appellant failed to use radar plotting or
equi val ent systemati c observation of detected objects in violation
of Rule 7(b).

Rule 7(b) of the International Regulations for Preventing
Collisions at Sea, 1972, provides that:

Proper use shall be made of radar equipnent if fitted and
operational, including | ong range scanning to obtain early
warni ng of risk of collision and radar plotting or equival ent
systemati c observation of detected targets.

Appel l ant did not nmake a radar plot. He argues that he did
not have tinme to make a radar plot of the oncom ng vessel's course
and speed, and that other duties took precedence over making a
plot. There are no duties of a master nore inportant than those
related to avoiding a collision. Rule 8(e) requires that a vessel
shal | sl acken her speed or take all way off by stopping or
reversing her nmeans of propulsion, if necessary, to avoid collision
or allownore tinme to assess the situation. As stated above,
Appel l ant' s speed contributed to the lack of tine to plot. The MV
AURI GA had a properly functioning radar and was approaching an area
of known poor visibility. There was, therefore, an affirmative

duty to use that radar. Afran Transport Co. v. The Bergechi ef,
274 F.2d 469, 476 (2nd GCr. 1960). Failure to nmake a radar plot in

restricted visibility is negligence. The Harbor Star, 1977
A MC 1168, 1190, (E D.Pa. 1977). Decision on Appeal No. 2277
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(BANASHAK) .  Under circunstances such as those encountered in
this case, a reasonably prudent master woul d nmake a radar plot.
See Deci sions on Appeal Nos. 2065 (TORRES), 2059 (LESKINEN) and

2027 (WALKER) .

Appel | ant contends that the failure of the Coast Guard to
submt expert testinony on the issue of proxi mate cause precl udes
It fromestablishing by substantial evidence the standard of care
required in navigating the MV AURIGA. | disagree.

Appel l ant attenpts to buttress his position by citing Appeal
Deci sion No. 2080 (FULTON). In Fulton, however, there was no

violation of any statute or regulation. In Appeal Decision No.
2302 (FRAPPIER) | stated:

The holding in Fulton does not require expert testinony to
establish a standard of care when, as here, that standard has
been announced in earlier decisions and is readily apparent
fromthe customary principles of good seanmanshi p and common
sense.

This is also true where the standard of care is established by
Navi gati on Rul es. Appeal Decision No. 2116 (BAGGETT) quoti ng,

i n part, Appeal Decision No. 417 (ADAMS) stated "... clear

violation of the |laws intended to pronote safety is unquestionably
negl i gence by any standard."

Appel | ant contends that it was perm ssible under the
provi sions of 46 CFR 97.10-5(a) to allow a truck driver in the
pi | ot house during the tine in question. | disagree.

Appel | ant argues that the truck driver cane within the
exception provided by 46 CFR 97.10-5(a) and his presence did not
contribute to the collision. The regulation provides that:

(a) Masters and pilots shall exclude fromthe pil othouse and
navi gator's bridge while underway, all persons not connected
with the navigation of the vessel. However, inspectors of the
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Coast Guard, licensed officers of vessels, persons regularly
engaged in |learning the profession of pilot, officers of the
Coast Guard, United States Navy, United States Coast and
Geodetic Survey, and the Engi neer Departnent of the United
States Arny, or Maritinme Adm nistration personnel, may be
allowed in the pilothouse upon the responsibility of the

of ficer in charge.

An unaut hori zed presence is the necessary elenent to prove a
violation of this regulation. It is not necessary that the
unaut hori zed presence contribute to a collision.

Notw t hstanding the fact the truck driver had a nariner's
docunent, he was not connected in any way wth the navigation of
the vessel and he was not in one of the authorized categories of
persons permtted to be in the pilothouse. Specifically, he was
not regularly engaged in the learning of piloting. Permtting this
i ndi vidual in the pilothouse of the vessel violated 46 CFR
97.10-5(a).

Y

Appel | ant argues that the negligence of the SS NAUSHON was t he
proxi mate cause of the collision, therefore no responsibility of it
should rest with him | disagree.

In these adm ni strative proceedi ngs the negligence of others,
I f indeed there were any, does not absol ve Appellant so long as his
actions are proved negligent. Decision on Appeal No. 2319

( PAVELEC) .

CONCLUSI ON

There is substantial evidence of a reliable and probative
character to support the findings of the Adm nistrative Law Judge.
The hearing was conducted in accordance with the requirenents of
appl i cabl e regul ati ons.

ORDER
The order of the Adm nistrative Law Judge dated at Bost on,
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Massachusetts on 15 Decenber 1981, is AFFI RVED.

B. L. STABILE
Vice Admral, U S. Coast Guard
VI CE COVWANDANT

Si gned at Washington, D.C. this 12th day of June 1984.

*xxxx END OF DECI SION NO. 2359 x***=*
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