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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 131 727
| ssued to: JOHN.T. M FOSTER

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2356
JOHN T. M FOSTER

Thi s appeal has been taken in accordance with 46 U. S. C 239(Q)
and 46 CFR 5. 30- 1.

By order dated 13 July 1981, an Adm nistrative Law Judge of
the United States Coast CGuard, at Long Beach, California, revoked
Appel l ant's seaman's |icense upon finding himguilty of m sconduct.
The specifications found proved allege that while serving as
Operator aboard the MV CHARGER, under the authority of the above
captioned |icense, on or about 24 and 25 April 1981 Appell ant
wrongfully: operated the vessel while under the influence of
| nt oxi cati ng beverages while carrying passengers; nolested one or
nore femal e passengers by using inproper an suggestive | anguage and
pl acing his hands on their private parts in a |lewd and | asci vi ous
manner agai nst the fenal e passengers' wll; and used a narcotic
drug by snoking a marijuana cigarette.

The hearing was held at Honol ulu, Hawaii on 14 May 1981. At
t he hearing, Appellant was represented by professional counsel and
entered a plea of not guilty to the charge and to each
speci fication.

The I nvestigating Oficer introduced into evidence five
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exhibits and called three w tnesses.

I n defense, Appellant offered in evidence 17 exhibits and
called four wtnesses. After the hearing, the Admnistrative Law
Judge rendered a witten decision in which he concluded that the
charge and the specifications had been proved. He then served a
witten order on Appellant, revoking all |icenses issued by the
Coast Guard to Appellant.

The entire decision was served on 17 July 1981. Appeal was
tinely filed on 10 August 1981 and perfected on 30 Novenber 1981.

FI NDI NGS OF FACT

Appel  ant owns the MV CHARGER and operates it as a charter
boat for sport fishing. He conducts his business under the nane
“"Captain Mke's Sport Fishing." H's wife, Stephanie Foster, acts
as his booking agent, operating froma booth near the MV CHARGER s
noorings in the Lahai na Boat Harbor.

The Lahai na Yacht C ub sponsored a wonen's fishing tournanment
on 25 April 1981. Stephanie Foster, Appellant's wife, solicited
Mary Ann Meanor, M chell e Ashbrook, and Betsy Barnhart to
participate in the tournanent as nenbers of her team Each woman
was told to bring her own food and drink and was charged $35.00 to
cover a $15.00 entrance fee assessed by the Yacht Club, with the
remai ni ng $20. 00 being used to defray the costs of fuel for the MV
CHARGER and food for her crew. The $35.00 fee was |ess than the
$40. 00 to $60. 00 per passenger fee which is normally charged by

Appel | ant.

At approximately 1800 on 24 April 1981, the MV CHARGER
departed Lahai na under the control of Appellant, with two
crewnrenbers, Stephanie Foster, G ndy Parish, and three other fenale
passengers aboard. It anchored off Lanai |sland at approxi mately
2100.

During the transit to Lanai Island and while the vessel was at
anchor, the events charged occurred.
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BASES OF APPEAL

Thi s Appeal has been taken fromthe Decision and Order of the
Adm ni strative Law Judge. Appellant urges that:

1. The Coast Guard wi thout jurisdiction because
Appel | ant was not acting under the authority of his
| i cense; and

2. The Adm nistrative Law Judge erred in all ow ng one of
t he passengers to testify that one of the other wonen had
made a statenent to her about Appellant's behavior.

APPEARANCE: M. Jonat han D. Waxman, Esquire.

OPI NI ON

Appel | ant urges that the Coast Guard was wi thout jurisdiction
because he was not serving under authority of his license. | do
not agree.

Appel l ant's main argunent centers around the question of
whet her or not the persons aboard the vessel were properly found to
be passengers carried for hire. As discussed below, the record
supports the determ nation that the passengers were carried for
hire because they paid for the trip. Since 46 U S. C 1461(e)
requires a |licensed operator when carrying passengers for hire,
Appel | ant was operating under authority of his |icensed and there
was j urisdiction.

Each of the passenger paid $35 for the trip. O this, $15 was
for the tournanent entry fee. The Adm nistrative Law Judge found
that the remaining $20 was to pay for fuel and food for the
crewnrenbers. Appellant contests this finding and asserts that he
recei ved none of the noney and that, in any event, $35 is |l ess than
he would normally charge for such a charter. Appellant's wife acts
as booking agent for his vessel and collected the noney. The
passengers all testified that they brought their own food. Sone
stated that they were told that the remaining $20 was for fuel and
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sonme for food.

When, as in this case, an Adm nistrative Law Judge nust
determ ne what events occurred fromthe conflicting testinony of
several w tnesses, that determnation will not be disturbed unless
it is inherently incredible. Appeal Decisions 2344 ( KOHAJDA),
2340 (JAFFE), 2333 (AYALA), and 2302 (FRAPPIER). There
Is sufficient evidence to support the Adm nistrative Law Judge's
finding that the $20 was used for fuel and food for the crew. The
fact that other conclusions are also possible is not a reason to
reverse this finding. It wll no be disturbed.

Appel I ant al so argues that the $20 is | ess than was spent for
the trip. He urges that the passengers could not, therefore, be
consi dered passengers for hire. First, it is not necessary to show
t hat Appellant nmade a profit. It is sufficient that the passengers
provi ded sone consideration to support the conclusion that they
were carried for hire. Second, the anount of the expenses is based
primarily on the testinony of Appellant's wife which the
Adm ni strative Law Judge found to not be credible. Therefore, the
Adm ni strative Law Judge's determ nation wll not be disturbed.

Appel | ant al so conpl ains about the foll ow ng statenent by the
Adm ni strative Law Judge in the Decision and Order:

Additionally, | amnot convinced that it is necessary in
t hese cases for the Coast Guard to establish that
respondent was acting under the authority of his

| i cense. ...

| do not agree with this statenent. Under 46 CFR 5.01-30 and 35
and 46 U. S.C. 239 the Coast Guard nmay only proceed agai nst an

i ndividual 's license for m sconduct if he was serving under
authority of a license or docunent. This, however, is not cause to
reverse the decision of the Adm nistrative Law Judge, since, as

di scussed above, there was jurisdiction.

Appel l ant urges that it was reversible error for the
Adm ni strative Law Judge to allow one of the witnesses to testify
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to what another witness had told her. | do not agree.

Exam nation of the record shows that the testinony conpl ai ned
of was presented to show that certain statenents had been nade
during the course of the events resulting in the charges rather
than the truth of those statenents. The fact that Betsy Barnhart
made the statenments is evidence of her state of mnd. Testinony
regardi ng the statenents was, therefore, not hearsay and was
properly admtted. See Fed. R Evid. 801. The fact that Betsy
Barnhart nentioned that she was having a problemw th Appellant to
Mary Ann Meanor when Ms. Barnhart asked to sl eep near Ms. Meanor
tends to support the allegation that Appellant's touching of Ms.
Bar nhart was against her wll.

Wi | e describing the events she had seen or heard, Mary Ann
Meanor testified, in part, as foll ows:

A Ckay. Well, we sailed, and nothing really happened until
about 9 o'clock. About 9 o'clock we were all - had
decided to go to sleep early. Betsy said sonething about
having a problemwith Mke so she asked ne. ...

Q Excuse nme, I'mgoing to ask you in your testinony to only
testify to those things which you saw or you heard, not
what you heard had happened, whatever.

A Okay, | can understand that.

Q Now, if someone said sonething to you, fine, testify to
that, but if you heard that sonmeone said sonething to
sonmeone el se, don't.

A Ckay, I'lIl make it nore clear. Betsy was having a
problemw th M chael and asked ne to sleep next to her.

MR LOWENTHAL: Excuse ne, but I'mgoing to strike that testinony,
not show ng personal know edge.

JUDCGE: | understand that, but it's adm ssible, go ahead.

A I'"msorry.
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JUDGE: It's all right, just go ahead answer the questions, what
you saw and what you heard.

A kay. Betsy asked ne to sleep with her, next to her, and
M chel l e al so on deck.

Q Did she give any reason for asking you that?

A She just said....

MR LONENTHAL: | renew ny objections.

| NVESTI GATI NG OFFI CER. Your Honor, it's direct testinony.
JUDGE: Yes, your objection is overrul ed.

A She said she was having problens with Mchael, that he
had been grabbing at her and that she would prefer if we
all slept closer together.

Q Let nme interrupt you for just a nonent. Wen you are
referring to Mchael, are you referring to the
Respondent, seated at the table?

A Yes, M ke Foster.

| do not believe that this testinony went beyond the purpose
for which it was rel evant and adm ssible. The investigating
O ficer and Adm nistrative Law Judge were careful to ensure that
the witness testified only to what she had seen or heard and did
not permt the witness to describe Betsy Barnhart's statenents nore
t han was necessary to show that she had conpl ai ned about
Appel l ant' s acti ons.

Even if this testinony had been hearsay, it would not provide
cause to reverse. Betsy Barnhart had already testified in detail
to the "problenf she was having with Appellant and the manner in
whi ch he was "grabbing at her." Mary Ann Meanor then went on to
testify: that she saw the Appellant "craw on top of Betsy;" that,
I n her presence "he just kinda kept putting his arnms around her,"
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and; that when Appellant's wi fe cane out
down and [ Appellant] was | aying across her...." O her wtnesses
gave extensive testinony to many instances of simlar behavior on
Appel lant's part during the voyage. Because of the other
overwhel m ng evi dence regardi ng Appellant's behavior, | do not
believe that the testinony conpl ai ned of could have adversely

...Betsy was still laying

affected the findings of the Adm nistrative Law Judge or prejudiced

Appel l ant. Therefore, Appellant would not prevail even if the
testi nony had been hearsay.

CONCLUSI ON

The findings of the Adm nistrative Law Judge, so far as they
pertain to rel evant issues, are supported by substantial evidence
of a reliable and probative nature. The hearing was conducted in
accordance with the requirenents of applicable regul ations.

ORDER

The order of the Adm nistrative Law Judge, dated at Long
Beach, California, on 13 July 1981, is AFFI RMVED.

J.S. GRACEY
Admral, U S. Coast @Quard
Commandant

Si gned at Washington, D.C., this 5th day of June 1984.
**xx%  END OF DECI SION NO 2356 *****
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