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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 43894
| ssued to: Roy L. Spencer

DECI SI ON OF COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2367
Roy L. Spencer

Thi s appeal has been taken in accordance with 46 U. S. C
7702(b) and 46 CFR 5. 30-1.

By order dated 12 Septenber 1983, an Adm nistrative Law Judge
of the United States Coast Guard at St. Louis, Mssouri, suspended
Appellant's mariner's license for two nonths, plus two nonths on
twel ve nont hs' probation, upon finding himguilty of negligence.
The specification found proved all eges that while serving as
Qperator on board the United States MV RUST FLONERS, under
authority of the above captioned |icense, at or about 1955, 14
April 1983, Appellant did cause his towto allide with the tank
barge CE-64, the crane barge nunber 2, the freight barge VL-361,
and the freight barge PB-142, while they were noored at the
Nati onal Marine Services repair facility, mle 196.6, upper
M ssi ssi ppi River.

The hearing was held at St. Louis, Mssouri, on 4 May 1983,
and 1 June 1983. At the hearing, Appellant was represented by
pr of essi onal counsel and entered a plea of not guilty to the charge
and specification.

The I nvestigating Oficer based his case on a stipul ation of
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the facts contained in the specification.

I n defense, Appellant offered in evidence his own testinony,
and the testinony of one additional w tness, and navigation charts
of the M ssissippl River.

At the end of the hearing, the Adm nistrative Law Judge
rendered an oral decision in which she concluded that the charge
and specification had been proved. She further announced that she
woul d suspend Appellant's license for two nonths, plus two nonths
on twel ve nonths' probation.

The Deci sion and Order was served on 14 Septenber 1983.
Appeal was tinely filed on 11 October 1983 and perfected on 5
Decenber 1983.

FI NDI NGS OF FACT

On the evening of 14 April 1983 at about 1955, and for about
two hours prior thereto, Appellant was serving as Operator on board
the United States MV RUSTY FLOAERS, and acting under authority of
his |license while the vessel was underway on the Upper M ssissippi
River. Wile Appellant was navigating the MV RUSTY FLONERS
sout hbound with a tow of fifteen | oaded barges, his tow collided
wi th several barges which were noored at the National Marine
Service repair facility at mle 196.6, Upper M ssissippi R ver.

Appel | ant has been |licensed to operate, and has been
operating, tow ng vessels on the inland waterways for approximtely
six years. The MV RUST FLONERS is a 128 foot towboat with 4200
horsepower. It is not Appellant's regular vessel. However, he had
been on board for two days before the accident and had al so served
on it a week or two earlier for a period of one or two days.

Prior to the trip in question, Appellant had tal ked wwth sone
of the other operators regarding the vessel. They told himthat
there were sone problenms with the operation of the vessel and that
It had a tendency not to respond in a tinely manner. He al so spoke
with his office concerning the vessel and was told that inits
condition it could handle fifteen barges. The portion of the river
related to the occurrence in question contains a bend with di kes on
the inside of the bend that extend out fromthe bank toward the
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channel. These di kes are above water at the pool stage of the
river and underwater during high water. On 14 April 1983 the water
was high, and the di kes were subnerged. There was an especially
heavy current, and the wind was blowing into the bend in the sane
direction as the current. The conbination of wind and current had
a tendency to push the tug and tow toward the outside of the bend.
Appel l ant was famliar with this portion of the river, having
passed it sone thirty or forty tinmes during the past six years.

Appel | ant boarded the MV RUSTY FLOMNERS in St. Louis for the
trip in question. He initially headed south, net another vessel
with a tow, and assisted it into St. Louis harbor. After this, he
built a tow of approximately 14 barges, which he took north for
approximately ten mles to a |ocation just above | ock and Dam 26,
which is |located at approximately mle 203, Upper M ssi ssippi
River. There he gave his tow to a northbound vessel and took its
sout hbound tow of approxi mately 15 barges.

Appel | ant was sout hbound wth this tow out of Lock and Dam 26
when the incident in question occurred. As he entered the bend in
the river at about mle 198, he was unable to see the di kes because
t hey were subnerged. He expected themto be marked by a bl ack buoy
near the end, although the chart included as an exhibit in the
record does not show such a buoy. Because he was unable to see the
di kes or the buoy, he positioned his tow farther to the outside of
the bend in the river than he m ght otherw se have done. As a
result, he found hinself too near the | eft descendi ng bank of the
river as he cane out of the turn.

At the hearing, Appellant testified that had the MV RUSTY
FLOXERS responded as it should have, he would have been able to
correct his position in the river and avoid the allision which
subsequently resulted. He was, however, unable to do this. As a
result, his tow allided with noored vessels at the National Marine
Services repair facility, mle 196.6, Upper M ssissippi R ver,
about one and one-half mles bel ow the bend.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that:
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1) The Adm nistrative Law Judge erred in failing to find that
t he presunpti on of negligence acconpanying the allision was
adequat el y rebutted;

2) The Adm nistrative Law Judge erred in finding Appellant
guilty of negligence because he was acting on the orders and
assurances of his enployer, and reasonably relied on those
assur ances;

3) The Administrative Law Judge erred in inposing a penalty
that is too harsh;

4) The Adm nistrative Law Judge erred in inposing a penalty
with the inproper intention of inpressing the Respondent's

enpl oyer.

APPEARANCE: Mark L. Kaltenrieder, of Thonpson & Mtchell, 1
Mercantile Center, St. Louis, Mssouri, 63101.

OPI NI ON

Appel | ant asserts that the presunption of negligence
acconpanying the allision of the barges in his tow w th the noored
barges was adequately rebutted. | do not agree.

It is well-settled in both the courts of Admralty and
Commandant Deci si ons on Appeal that when a noving vessel strikes a
stationary object, an inference of negligence arises and the burden
Is then on the operator of the vessel to rebut the inference of
negligence. The rule was well stated by Senior Judge Kirkpatrick

in Patterson Q1 Termnals v. The Port of Covington, 109 F.
Supp. 953, 954 (E.D. Pa. 1952) affd. 208 F. 2d 694 (3rd Cr. 1953),
and quoted in Appeal Decision 2284 (BRAHN) as foll ows:

The comon sense behind the rule makes the burden a heavy one.
Such accidents sinply do not occur in the ordinary course of
t hi ngs, unless the vessel has been m snmanaged in sonme way. It
Is not sufficient for the Respondent to produce witnesses to
testify that as soon as the danger becane apparent, everything
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possi bl e was done to avoid an accident. The question renains,
"How then did the collision occur?" The answer nust be either
that, in spite of the testinony of the w tnesses, what was
done was too little or too late, or if not, then the vessel
was at fault for being in a position in which an unavoi dabl e
collision would occur...

The only escape fromthe logic of the rule and the only way in
whi ch the Respondent can neet the burden is by proof of the

i ntervention of sone occurrence which could not have been
foreseen or guarded against by the ordinary exertion of human
skill and prudence -- not necessarily an act of God, but at

| east an unforeseeabl e and uncontrol |l abl e event.

Appel | ant asserts that the presunption of negligence was
rebutted for two reasons: first, because the buoy he expected to
be at the end of one of the dikes in the river was m ssing, causing
himto steer farther to the outside of the bend than he woul d
ot herw se have done; and second, because the vessel did not respond
as he expected it to when he tried to correct the position of his
flotilla in the river.

Wth respect to Appellant's first contention, the
Adm ni strative Law Judge found "that the m ssing buoy was neither
t he cause nor contributing cause of the accident.” She based this
finding on the testinony of the Appellant and the fact that the
acci dent happened nore than a mle downriver formthe m ssing buoy.
In addition, she noted that it is not prudent for a pilot to rely
sol ely on buoys, especially in high water, when heavy currents can
carry themaway. This latter observation is consistent with 33 CFR
62. 25-55, which cautions all mariners not to rely solely on buoys
for navigational purposes because of their potential unreliability.
The regul ation cautions "that buoys are |iable to be carried away,
shifted, capsized, sunk, etc." Under the circunstances, the
Adm ni strative Law Judge's evaluation of the credibility of
Appel l ant's testinony and the circunstances of the case was not
I nherently unreasonable. Therefore,her findings will not be set
asi de on appeal. See Appeal Decisions #2333 (AYALA) and

#2302 (FRAPPI ER) .

Appel lant's contention that the failure of the vessel to
respond as expected after rounding the bend before the allision
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shoul d rebut the presunption of negligence is not persuasive. To
rebut the presunption, Appellant would have to show that the

vessel's | ack of adequate performance was an event which coul d not
have been foreseen or guarded agai nst by the ordinary exertion of

human skill and prudence. BRAHN, supra. However,
Appel l ant, by his own testinony, had notice from other operators
that the vessel m ght not respond as quickly as expected. In

addi tion, he had been aboard the vessel for two days i medi ately
prior to the allision and for another two days a week or two
earlier. During this tinme, he should have becone thoroughly
famliar with the vessel and its capabilities. There was anple
time to test its ability to maneuver if he had any doubt about it.
As the Adm nistrative Law Judge observed, Appellant is responsible
for know ng how the towboat with its tow can cope with any
particul ar set of navigational conditions considering its

hor sepower, handling, his own experience, and the size and

configuration of the tow See Penn. Railroad Co. v. the S/S

BEATRI CE, 161 F. Supp. 136 (S.D.N. Y. 1958). The master of a

vessel is expected to know the characteristics of his vessel.
FRAPPI ER, supra, Appeal Decision 2272 (PITTS). This duty

i ncl udes maki ng a reasonable effort to di scover hazards. See
Appeal Decision 2307, (GABOURY). Wth respect to the

navi gati on and maneuvering ability of the vessel, this duty extends

to operators of uninspected tow ng vessels as well as masters of
vessel s.

| note that Appellant testified that the MV RUSTY FLOAERS
appeared to performproperly for the two days during which he was
aboard prior to the allision. Wth this in mnd, it seens that any
deficiencies in the vessel's ability to nmaneuver nust have been, at
nost, mnimal, and insufficient to reasonably be considered a
potential cause of the allision.

There is no indication that any failure of the vessel to
respond as expected was due to a sudden occurrence or undetectable
condi tion. Appellant had anple tine aboard the vessel prior to the
allision to becone conpletely famliar with its capabilities and to
adequately test its ability to respond and maneuver. There is no
I ndi cation that ordinary caution and reasonable tests of the
vessel's ability would not have discovered any |imtations which it
had. Therefore, the Adm nistrative Law Judge did not err in
failing to find the presunption of negligence rebutted.
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Appel | ant next asserts that, because he was acting on the
orders and assurances of his enployer, he should not be found
negligent. | do not agree.

The |icensed operator of a vessel is not excused from proper
operation of his because his enployers may order that operation.
See Appeal Decision 2325 (PAYNE). Likew se, the assertion that
he relied on the assurances of his enployer is not sufficient.
Where, as here, the operator has a reasonable opportunity to be
aware of the deficiencies, if any, in his vessel, the fact that he
Is msled by his enployer is not an excuse. Appeal Decision 2308

( GRAY) .

Appel | ant asserts that the sanction is excessive under the
circunstances. | do not agree.

I n support of his argunent, Appellant cites other cases in
whi ch | esser sanctions were awarded and asserts that the
Adm ni strative Law Judge did not properly consider the mtigating
evi dence that Appellant was msled by his enployer and had no prior
of fenses. These assertions are, however, not convincing. 46 CFR
5.20-165 requires the Adm nistrative Law Judge to enter an order on
the facts and nerits of each individual case. The fact that
different orders may have been entered in other cases, therefore,
does not help Appellant. The facts that Appellant has an
unbl em shed prior record, and that his enployer nmade certain
representations to himconcerning the condition of the MV RUST
FLONERS, are noted in the Adm nistrative Law Judge's Decision and
Order. Appellant's contention that they were not properly
consi dered by the Adm nistrative Law Judge is, therefore, wthout
nerit.

Y

Appel | ant next asserts that the Adm nistrative Law Judge
| nproperly inposed the penalty with the intention of inpressing
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Appel l ant's enpl oyer. This assertion, however, is not supported by
the record, and is therefore without nerit.

Appellant, in his brief, makes no citation to any statenent by
the Adm nistrative Law Judge in the record or Decision and O der
whi ch woul d show that this was her purpose in inposing the
sanction. Appellant nmust show an i nproper purpose on the part of
the Adm nistrative Law Judge to prevail. | will not presune an
| Mpr oper pur pose.

CONCLUSI ON

There is substantial evidence of a reliable and probative
character to support the findings of the Adm nistrative Law Judge.
The hearing was properly conducted in accordance with the
applicabl e regul ations. The sanction is appropriate under the
ci rcunst ances.

ORDER

The order of the Admi nistrative Law Judge dated at St. Louis,
M ssouri, on 12 Septenber 1983 is AFFI RVED.

B.L STABI LE
Vice Admral, U S. Coast Guard
VI CE COVVANDANT

Signed this 17th day of July, 1984.

*rxxx END OF DECI SION NO. 2367 *****

Top
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