Appeal No. 2363 - Perry Stephen MANN v. US - 12 June, 1984.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 16342
| SSUED TO Perry Stephen MANN

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2363
Perry Stephen MANN

Thi s appeal has been taken in accordance with 46 U S. Code
239(g) and 46 CFR 5. 30-1.

By order dated 8 July 1982, an Adm nistrative Law Judge of the
United States Coast Guard at San Francisco, California suspended
Appel l ant' s Seaman's License for three nonths upon finding him
guilty of m sconduct. The specifications found proved all ege that
whi l e serving as Qperator on board the MV CAPTAI N HORNBLOVER,
under authority of the |license above captioned, Appellant did on 16
and 17 February 1981, while carrying 66 and 48 passengers
respectively between the hours of 1900 and 2300 each day,
wrongfully operate said vessel, a non-Coast Guard certificated
vessel, in violation of the provisions of 46 U S. C. 390c(a). The
hearing was held at san Francisco, California, on 2 March, 2 April,
7 April, 1 May, 7 May, 24 June, and 7 July 1981.

At the hearing, Appellant was represented by professional
counsel, and entered a plea of not guilty to the charge and
speci fications.

The I nvestigating Oficer introduced in evidence eight
exhibits and the testinony of two w tnesses.
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I n defense, Appellant offered in evidence four exhibits and
his own testinony.

After the end of the hearing, the Adm nistrative Law Judge
rendered a decision in which he concluded that the charge and
specification had been proved. He served a witten order on
Appel | ant, suspending |icense No. 16342 and all other valid
| i censes, docunents, certificates, and endorsenents issued to
Appel l ant for a period of three nonths.

The entire decision was served on 13 July 1982. Appeal was
tinmely filed on 28 July 1982 and perfected on 24 January 1983.

FI NDI NGS OF FACT

On 16 and 17 February 1981, Appellant was serving as Operator
on board the United States MV CAPTAI N HORNBLOWNER and acti ng under
authority of his license while the vessel was underway in San
Franci sco Bay. The MV CAPTAIN HORNBLONER is 57 feet |long, |ess
than 100 gross tons, and diesel powered. On 16 and 17 February
1981 it was registered in the state of California and did not have
a U S Coast CGuard certificate of inspection issued toit. It is
| eased and operated by Hornbl ower Yachts. On the evenings of 16
and 17 February, the vessel had been chartered by Gorman Publi shi ng
Co., of Chicago, Illinois, and there were, respectively, 66 and 48
enpl oyees and guests of Gorman Publishing Co. aboard.

Hor nbl ower Yachts is in the business of providing vessels for
pl easure cruises. In addition to the MV CAPTAI N HORNBLOAER whi ch
it |leases, it owmms the MV ADM RAL HORNBLONER. The MV ADM RAL
HORNBLOWER is an i nspected passenger vessel. Appellant, in his
associ ation with Hornbl ower Yachts, had acted as "captain" for both
of these vessels. He testified that "the arrangenent insofar as
the charter party was concerned, was predom nantly the sane" for
both vessels. However, the charter party for the MV CAPTAI N
HORNBLOMNER is witten as a bareboat charter because of its
uni nspected status. The charter parties for 16 and 17 February
1981 are consistent with this description and purport to be
bar eboat charters.

Appel | ant has wor ked for Hornbl ower Yachts and its
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predecessor, Hornbl ower Tours, for several years as a "captain" for
Its charter vessels. He does not consider hinself to be an

enpl oyee of the conpany as such, but an i ndependent contractor.

The charter fornms and arrangenents for 16 and 17 February were the
sane as Hornbl ower Yachts and Hor nbl ower Tours had used during the
time that appellant worked with them Appellant was aware that
there was sone di scussion with the Coast Guard regardi ng whet her or
not the bareboat charter arrangenent was |egitinate.

The foll ow ng procedure was followed in assigning Appellant as
“captain" for charter trips. He would contact Hornbl ower Yachts
and ask what was available. They would then tell himwhat trips
were open to him After going through this procedure for the
occasion in question, he was told that he was recommended as the
“captain" for the evenings of 16 and 17 February. Hi s reply was
"Great; put nme down." H's next connection with the trips was to
take the MV CAPTAIN HORNBLONER to Pier 39 on the evenings in
gquestion to neet the group which was to use the vessel. Wen he
found them he brought them aboard. It was here that he first net
M. Harry Stagnito and M ss Peggy Petrovich, who signed the portion
of the charter parties purporting to hire himas "captain," or
anyone el se from Gorman Publ i shing Co.

In addition to Appellant and the crew operating the vessel,
there were caterers aboard, provided by Armature | ncorporated, a
subsi di ary of Hornbl ower Yachts. The catering had been arranged by
Hor nbl ower Yachts.

The cruise departed Pier 39 on 16 February on schedul e and was
essentially uneventful. It returned around 2300. At that tine,
the Gorman party departed the vessel, the catering crew started
cl eani ng up, and Appellant sailed the vessel back to Berkley, its
base. Before Appellant departed the vessel, it was boarded by CAD
2 S J. Allen, a Coast Quard Investigating Oficer. He exam ned
the charter party for that evening.

The events the follow ng night, 17 February, were simlar,
except that the charter party had been changed sonewhat. There was
a |l onger form enphasizing the bareboat nature of the charter.
Before the vessel left Pier 39 on 17 February, it was boarded by
LT. D C Wlder, a Coast Guard Investigating Oficer. At that
time he charged Appellant with m sconduct for carrying passengers
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W t hout the proper certificate of inspection on both 16 and 17
February. The charges were served in the pil ot house of the vessel
after the people from Gorman Publishing had boarded the vessel, but
before it left the pier. After charging Appellant, LT. Wlder |eft
the vessel and Appell ant took those aboard out as schedul ed.

The record contains a docunent with the headi ng "Hornbl ower
Tours,"” and indicating private party booking. This docunent gives
sonme indication as to how cruises are handled. It lists the
i nformation for the tour on February 16, 1981. Anobng the things
found on this docunent are the following. There is a |arge block
of pre-printed information that states, in |arge bol df ace type,
"Have a party!" and contains the information: "Tinkling pianos,
broiled steaks, Irish coffees and singalongs. Attentive uniforned
crew, the sights of the bay - these are yours aboard Capt
Hor nbl ower's big yachts.” The following information relative to
t he booking on the 16th is on the form "Day, date, hours, and

nunber guaranteed February 16, 1981, 7-11 p.m, 55." "Yacht
and crew engaged the yacht CAPTAI N HORNBLONER Capt ai n, First

O ficer, and Hostess."” "Entertainnent w shed Cassettes.”

"Speci al requirenents (food, bar, signs, flowers, cake, etc.) Four
hour di nner cruise consisting of hors d' oeuvres, filet or seafood
brochette, entree, salad, french ice cream sundaes, Irish Coffees,
and a full bar provided at cost." "Comments: $22.00/person +
$7/filet entry or $5/seafood brochette. $4/person for full bar at
cost. $125 San Franci sco boarding fee. A $300.00 deposit is
needed ninety days prior to cruise date to confirmand hold the
yacht for your party." The record does not contain such a docunent
for the cruise on the 17th. It contains a simlar docunent for a
crui se on 22 January 1981 which is not the subject of the charges,
but does show the use of the sane formfor the MV CAPTAI N
HORNBLOWER f or anot her crui se on that date.

The record contains a docunent titled "Bareboat Charter
Agreement” with the nanme Hornbl ower Yacht and Coach Tours at the
top. On its face, it is an agreenent for the bareboat charter of
the MV CAPTAI N HORNBLOWER for 16 February 1981. The top
two-thirds of the docunment is an agreenent for the charter of the
vessel; the bottomone-third is titled "Crew H re and Expense
Docunent" and purports to retain the services of Appellant as
“captain." Both parts of this agreenent were dated and signed on
16 February 1981. The record al so contains a nore | engthy bareboat
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charter party or agreenent for the charter of the MV CAPTAIN
HORNBLOWER on 17 February 1981, dated 17 February 1981 and
containing, at the bottomof the second page, a crew hire and
expense agreenent. Again, both parts of this docunent were signed
on 17 February 1981. The record al so contains copies of the
billing for these cruises. O significance, Hornbl ower Yachts
billed Gorman Publishing Co. for the use of the boat, the insurance
and fuel, the services of the "captain," and the food provided each
day.

M ss Peggy Petrovich, the representative of Gorman Publi shing
Co., who arranged for the charters, testified by deposition. She
stated that she nade all the arrangenents for the tour with
Hor nbl ower Yachts and its predecessor, Hornbl ower Tours, and that
Hor nbl ower Yachts nade all of the arrangenents for the "captain,”
the crew, and the food, and that she paid Hornbl ower Yachts for all
of these things. She stated that the charter parties, the
agreenents previously described, "were presented to ne or Harry
Stagnito as we boarded the boat each one of these nights.” In
response to the question, "Was it your understanding that your use
of the MV CAPTAIN HORNBLOAER was to be a bareboat charter of the
MV CAPTAI N HORNBLOWER?" she responded: "Previous to the charter,
no. | did not know about the term "bareboat charter.” She stated
that this was explained to her only after the fact by Hornbl ower
Yacht enpl oyees. She stated that she was not advised that as a
bar eboat charterer she was solely responsible for, and in control
of, the operation of the M/V CAPTAIN HORNBLOWNER and that she did
not accept this responsibility as her obligation under the charter.
She did not consider Gorman Publishing Co. to be a bareboat
charterer of the MV CAPTAI N HORNBLOWNER. She di d understand that
the Qperator of the MV CAPTAI N HORNBLOVWER woul d t ake her group
where they wanted to go and bring them back when they wanted to
conme back.

M. Harry Stagnito also testified by deposition. He stated
that he had nothing to do with the contractual arrangenents for the
vessel, although he signed the final contract at the tine of
boardi ng. He stated that he did not know whether the use of the MV
CAPTAI N HORNBLOWER was to be as a bareboat charter or not. He
stated that he was a "host, and had nothing to do with the
contract." He further stated that it was not explained to himthat
as a bareboat charterer he was to be solely responsible for and in
control of the operation of the MV CAPTAIN HORNBLOWER, and that he
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did not accept this responsibility. He stated that he was never
advi sed that the Operator of the MV CAPTAI N HORNBLOVNER was to be
under his control and supervision although he asked himto go
certain places and he did so. Wen asked whet her the Operator had
I ndi cated to himhis awareness that the vessel was being used as a
bareboat charter, he responded, "I don't think so. To be honest,

| still don't know what a bareboat charter is, so | don't think
so. "

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that:

1. The Admi nistrative Law Judge erred in failing to find that
the MV CAPTAI N HORNBLOWER was under a bareboat charter to Gorman
Publ i shing Co. on the evenings of 16 and 17 February 1981.

2. Those on board the MV CAPTAI N HORNBLOVWER on 16 and 17
February were guests rather than passengers and therefore there was
no violation of 46 U. S. C 390c(a).

3. The specification alleging msconduct on 17 February 1981
I's invalid because the charges were served before the vessel got
under way.

4. The sanction i s excessive.

APPEARANCE: Ronal d Lovitt, Esquire, of Lovitt and Hannan
| ncor porated, Agricultural Building,
Enbar cadero at M ssion, San Franci sco,
California, 94105.

OPI NI ON

Appel | ant asserts that the Coast Guard nust find the charter
party for the MV CAPTAIN HORNBLOWNER on 16 and 17 February 1981 to
be a bareboat charter because the charter agreenent so descri bes
it. | do not agree.
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Were the wording of the charter party signed between a
vessel's owner and the charterer conclusive of the type of charter
W t hout regard to the surroundi ng circunstances, every owner of a
smal | passenger carrying vessel could escape the inspection
requi renents by sinply witing all of its charter parties in the
form of bareboart charters. This would not be consistent with
Congress' intent under the |aws requiring Coast Guard inspection of
smal | passenger carrying vessels. Such charter parties should be
interpreted in the light of the surrounding circunstances and the
manner in which they are treated by the parties.

At the hearing, the Coast Guard Investigating Oficer took the
position that the charter was not, in fact, a bareboat charter.
Appel | ant argued that it was. This question was, therefore, a
guestion of fact to be resolved by the Admnistrative Law Judge.
| have often stated:

It is the function of the Judge to evaluate the
credibility of wtnesses in determ ning what version of
events under consideration is correct. Appeal Decision
2097 (TODD) . The question of what weight is to be
accorded the evidence is for the judge to determ ne, and
unless it can be shown that the evidence on which he
relied was inherently incredible, his findings wll not

be set aside on appeal. O Konn v. Rol and, 247 F. Supp.
743 (S.D.N. Y. 1965).

APPEAL DECI SI ONS 2333 (AYALA), 2302 (FRAPPIER), 2116 (BAGCGETT).
Si nce, as discussed below, the Adm nistrative Law Judge's

determ nation that the charters were, in fact, not bareboat
charters is reasonable, based on the evidence, it wll be upheld.

The charter parties for the evenings in question, on their
faces, describe bareboat charters. The evidence surrounding these
voyages, however, supports the Adm nistrative Law Judge's
determ nation that they were not, in fact, bareboat charters. Mss
Peggy Petrovich and M. Harry Stagnito, who represented Gornan
Publ i shing Co. for the cruises in question, did not understand the
charter arrangenents to be bareboat charters and first |earned that
Hor nbl ower Yachts so interpreted them as they boarded the vessel on
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t he eveni ngs in question.

In addition, Hornblower Yachts did not treat Gornman Publi shing
Co. as a bareboat charterer. Under a bareboat charter, the vessel
I s passed to the charterer for his use and control as if he were
t he owner. The booking sheet, included in the record, indicates
that at the tinme the order was taken, Hornblower Yachts nade all of
t he arrangenents for the crew and for the food and entertai nment to
be provided in connection with the cruise. By Appellant's own
testinony, he was hired through Hornbl ower Yachts and had no
contact with the charterer, Gornman Publishing Co., until he net
t hose going on the cruise at the designated place on the evening of
the charter. It was at that tinme that the bareboat charter party
was first nmentioned and si gned.

The pre-printed information on the booking sheet is also
probative. It indicates that conplete parties are provided with
entertai nnent and food. This is |less consistent wth a bareboat
charter arrangenent than with passengers carried for a pleasure
cruise in which the vessel is operated by Hornbl ower Yachts. In
addi tion, Appellant testified that, except for the bareboat charter
party which was signed at the pier in this case, the arrangenents
made for the other vessel, MV ADM RAL HORNBLOWER, which was an
| nspect ed passenger vessel, were essentially the sane as those nade
for the MV CAPTAI N HORNBLOWER for which the bareboat charter party
was used.

The evidence, thus, is sufficient to support the
Adm ni strative Law Judge's determ nation that the charter
arrangenent was, in fact, not a bareboat charter. Since his
determ nation is reasonabl e, based on the evidence, it wll not be
di st ur bed.

Appel | ant next urges that those on board the MV CAPTAI N
HORNBLOWER wer e guests and not passengers. Appellant's argunent is
dependent upon the existence of a valid bareboat charter. Since,
as di scussed above, there was not in fact a valid bareboat charter,
Appel | ant cannot prevail here.

Appel | ant argues that all those on board the vessel were
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present as guests of Gorman Publishing Co. Although this is clear
fromthe evidence, it does not help Appellant. Since Gornman
Publ i shing Co. was not a bareboat charterer, the rel evant question
Is the relationship of those on board the vessel to Hornbl ower
Yachts, rather than to Gorman Publishing Co. It is equally clear
that with respect to Hornbl ower Yachts, those on board the vessel
were not guests or in any other category other than passengers
under the definitions in 46 U S.C. 390. They were, therefore,
passengers.

Appel | ant further argues that the passengers provided no
conpensation for their carriage. He argues that they were,
t herefore, not passengers for hire. However, the definition in 46
U S.C. 390 contains no requirenent that a passenger be carried for
hire in order to be a passenger. A passenger is anyone aboard the
vessel other than nenbers of the other groups |isted.

Appel | ant urges that the specification alleging msconduct for
carrying passengers wthout a valid certificate of inspection on 17
February 1981 shoul d not be uphel d because the charges were served
before the voyage in question. | do not agree.

At the tinme the charges were served, the passengers had
al ready enbarked on the vessel. It is true that the vessel was
still noored to the dock; however, this is not relevant. The
vi ol ation occurred as soon as the passengers were enbarked. The
fact that the charges were served before the violation had ended is
I mmat eri al .

Even if the violation had not occurred until the vessel |eft
the pier, this would not provide cause to dism ss the specification
al l eging carriage of passengers without a certificate of inspection
on 17 February. Appellant argues at |ength from cases hol di ng that
a grand jury indictnent nmay not be rendered until the offense has
occurred. However, charges served by a Coast Guard Investigating
O ficer are neither a grand jury indictnment nor subject to the sane
laws. Since, in this case, the offense charged was clearly being
commtted at the tine the charges were served, and was actually
conpleted i mMmedi ately thereafter, neither the renedi al purpose of
t hese suspensi on and revocati on proceedi ngs nor the intent of
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Congress in authorizing these proceedi ngs woul d be served by
di sm ssing a specification because the charges were served prior to
conpl etion of the offense.

Y

Appel | ant argues that the sanction inposed is excessive. | do
not agree.

Appel | ant states that the sanction ordered exceeds that
provided for by the Scale of Average Orders. The scale of Average
Orders, 46 CFR Table 5.20-165, is not binding on the Adm nistrative
Law Judge by the terns of the regulation itself. The proper
sanction is to be determ ned by the Adm nistrative Law Judge based
on the circunstances in each case. 46 CFR 5.20-165(a). Therefore,
the fact that the sanction ordered may depart fromthat listed in
the Scal e of Average Orders is not cause to change it.

Appel |l ant further urges that the sanction should be reduced
because he was, at neet, an unintentional violator of the statutory
provisions requiring a certificate of inspection for carriage of
passengers. There is, however, sufficient evidence to support the
Adm ni strative Law Judge's determ nation that Appellant know ngly
and intentionally engaged in these violations. H's own testinony
establishes that Appellant was aware that there was a dispute
bet ween t he Coast Guard and Hor nbl ower Yachts regarding the
| egality of the operation of the MV CAPTAIN HORNBLONER. He
further testified that cruises aboard the MV CAPTAI N HORNBLOVER,
an uni nspected vessel, were carried on in substantially the sane
manner as those aboard the MV ADM RAL HORNBLOWER, which had a
certificate of inspection. Appellant does not assert that he
attenpted to clarify the status of the MV CAPTAI N HORNBLOAER wi t h
the rel evant Coast Guard authorities or was msled by them A
| i censed operator of a vessel is expected to ensure that it has the
proper certificate of inspection and neets the | egal requirenents
for the trade in which it is engaged. Appeal Decision 2308

( GRAY) .

| find no reason to reduce the sanction ordered by the
Adm ni strative Law Judge.

CONCLUSI ON
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The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The
heari ng was conducted in accordance with the provisions of
applicable regulations. the sanction ordered is appropriate under
t he circunstances.

ORDER

The order of the Administrative Law Judge dated at San
Franci sco, California, on 8 July 1982, is AFFI RVED.

B. L. STABILE
Vice Admral, U S. Coast Guard
VI CE COVVANDANT

Si gned at Washington, D. C., this 12th day of June, 1984.
***x*  END OF DECI SI ON NO. 2363 *****
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