Appea No. 2375 - Carson Paul CLEMENT v. US - 11 January, 1985.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE No. 37652 and MERCHANT MARI NER S DOCUMENT NO. [redacted]
| ssued To: Carson Paul CLEMENT Respondent

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2375
Car son Paul CLEMENT

Thi s appeal has been taken in accordance with 46 U.S.C. 7702
and 46 CFR 5. 30-1.

By order dated 4 Cctober 1983 an Adm nistrative Law Judge of
the United States Coast CGuard at Houston, Texas suspended
Appellant's |icense and docunent for two nonths outright plus six
nont hs on twel ve nonths' probation upon finding himguilty of
m sconduct, charged as a violation of statute. Appellant filed a
timely notice of appeal on 2 Novenber 1983.

The specification found proved all eges that while serving as
operator on board the uninspected towed vessel MV JOAN CENAC,
under authority of the above captioned |Iicense, on or about 10
April, 1983, Appellant wongfully absented hinself fromthe
wheel house for a period of approximtely four (4) hours |eaving the
responsibility for navigation of the vessel and tow to an
unlicensed mate, in violation of 46 U S.C. 405(b)(2).

The hearing was held in Port Aurthur, Texas on 10 May 1983.
At the hearing, Appellant was represented by professional
counsel . He entered a plea of not guilty to the charge and
speci fication.
The Investigating Oficer introduced into evidence siXx

exhi bits and one wtness. |In defense, Appellant introduced into
evi dence one docunment and his own testinony.
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After the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He served a witten order
suspendi ng Appel l ant's docunent and |icense for a period of two
mont hs outright plus six nonths on twelve nonths' probation

The Decision and Order was served on 13 COctober 1983. Appeal
was tinmely filed on 2 Novenber 1983 and perfected on 31 January
1984.

FI NDI NGS OF FACT

On 9 April 1983, the MV JOAN CENAC towi ng the Tank Barge
HOLLYWOOD 2009, departed Lake Charles, Louisiana. |Its destination
was Verm | lion Platform 225, an offshore production platform
| ocated approximately 115 mles offshore in the Gulf of Mexico.
The HOLLYWOOD 2009 was to be | oaded with crude oil and towed back
to Lack Charl es.

The MV JOAN CENAC is a sixty-five foot uninspected tow ng
vessel of 93 gross tons. The HOLLYWDOD 2009 is an inspected tank
bar ge.

Soneti me between 0100 and 0200 on 10 April 1983, while the MV
JOAN CENAC was enroute to the oil platform Appellant retired to a
bunkroom | ocat ed behi nd the wheel house and turned over control of
the vessel to the unlicensed wheel man, Myron Dupree. At
approxi mately 0520 the HOLLYWOOD 2009, under M. Dupree's
navi gational control, allided with an unmanned production platform
| ocat ed approximately 117 mles fromthe shore.

BASI S OF APPEAL
Thi s appeal has been taken fromthe order of the
Adm ni strative Law Judge. Appellant urges that, as operator of an
uni nspected tow ng vessel which tows barges filled with crude oi
fromoffshore supply facilities, he canme within the exception to
t he manni ng requirement set forth in 46 U S. C. 405(b)(3).

APPEARANCE: ERNEST LANE IIl P.A. by, Ernest Lane III

OPI NI ON

At the tine of the incident, 46 U S.C. 405 (b)(2) provided:
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An uni nspected tow ng vessel in order to assure safe
navi gation shall, while underway, be under the actual
direction and control of a person |licensed by the
Secretary to operate in the particul ar geographic area
and by type of vessel under regul ations prescribed by
him A person so licensed may not work a vessel while
underway or performother duties in excess of a total of
twel ve hours in any consecutive twenty-four-hour period
except in case of energency.

An exenption to this requirenent found at 46 U. S.C. 405(b) (3)
provi ded:

Par agraph 2 of this subsection shall not apply to tow ng
vessels of |ess than two hundred gross tons engaged in a
service or preparing or intending to i medi ately engage
In a service to the offshore oil and m neral exploitation
i ndustry, including construction for such industry, where
the vessels invol ved woul d have as their ultimte
destination or |ast point of departure offshore oil and
m neral exploitation sites or equipnent.
The issue is whether the MV JOAN CENAC cones within the
exception in 46 U S.C. 405(b)(3).

The phrase "a service to the offshore oil and m neral
exploitation industry" as it is used in 46 U S.C. 405(b)(3) was not
originally defined by Congress. |In the absence of |egislative
gui dance, a principle canon of statutory construction is that words
in a statute are to be interpreted as having their ordinary,

contenporary or comon neaning. Perrin v. United States, 444

U S 37 (1979), Sutherland's Statutory Construction, /z 47.28
(1973). The plain nmeaning of the phrase "service to the offshore
oil ... industry" would appear to be broad enough to include
Appellant's towi ng of the HOLLYWOOD 2009 which was to be | oaded
with crude oil and returned to shore for delivery.

This reading of the statute is consistent with the | egislative
hi story of 46 U. S.C. 405:

The conm ttee adopted a single anendnent to the bill. A
new par agraph (b)(3) was added exenpting certain vessels
engaged in servicing the offshore oil and m neral
exploitation industry, primarily in the Gulf of Mexico.

These vessels differ substantially in their operations
fromthe inland water towboats at which the bill is
primarily directed. They operate in waters having
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relatively little vessel congestion and under speci al
procedures which woul d make the requirenents of the

| egi sl ati on unduly burdensone. Frequently, these vessels
operate in foreign waters servicing the grow ng of fshore
oil exploitation industries of other nations and the
requi renents of the legislation mght tend to

di sadvant age them conpetitively, vis-a-vis foreign
operators not subject to the requirenment. Finally, it
was noted that the Coast Guard is conducting a speci al
study of these offshore operations and that, therefore,

| egislation at this tinme would be inappropriate.
(enphasi s added)

S. Rep. No. 926, 92d Cong. 2d Sess., reprinted in 1972,
U S CODE CONG & AD. News, 2760, 2762. This legislative history
i ndi cates that Congress had in mnd of fshore tow ng operations such
as those engaged in by Appellant when it exenpted certain vessels
in service to offshore energy industries fromthe 46 U S. C
405(b) (2) manning requirenents.

CONCLUSI ON

The MV JOAN CENAC on 9 and 10 April 1983 was exenpt fromthe
46 U. S. C. 405(b)(2) manni ng requirenents because it was engaged in
a "service to the offshore oil and mneral industry” wthin the
meani ng of 46 U.S.C. 405(b)(3).

ORDER

The order of the Adm nistrative Law Judge dated at Houston
Texas on 4 Cctober 1983 is VACATED. The findings are SET ASIDE and
t he charge and specification are DI SM SSED.

B. L. STABILE
Vice Admral, U S. Coast Quard
VI CE COVIVANDANT

Signed at Washington, D.C. this 11th day of January, 1985.
**x%%  END OF DECI SI ON NO. 2375 ****x*
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