Appeal No. 2390 - Thomas J. PURSER v. US - 6 May, 1985.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S LI CENSE No. 46590 and DOCUMENT No. 121 7281
| ssued to: Thonas J. PURSER

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2390
Thomas J. PURSER

Thi s appeal has been taken in accordance with 46 U.S.C. 7702
and 46 CFR 5. 30- 1.

By order dated 17 August 1984, an Adm nistrative Law Judge of
the United States Coast CGuard at New Ol eans, Louisiana, suspended
Appel lant's |icense and docunent for three nonths on twel ve nonths’
probation upon finding himguilty of negligence. The
speci fications found proved allege that while navigating the MV
SATOCO under authority of the |icense above captioned, on or about
18 March 1984, Appellant negligently: (1) failed to navigate said
vessel at a safe speed adapted to the prevailing circunstances and
conditions of fog and restricted visibility, when fromradio
transm ssi ons, he was aware of the approach of another vessel; and
(2) failed to nmaintain a proper |ookout on the MV SATOCO both of
whi ch contributed to the collision of the MV INTREPID and the T/B
CHROVALLOY | bei ng pushed by the MV SATOCO

The hearing was held at Mbile, Al abama, on 13 April, 3 My,
and 8 June 3 1984.

At the hearing Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
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speci fication.

The I nvestigating Oficer introduced in evidence five exhibits
and the testinony to ten w tnesses.

I n defense, Appellant testified in his own behalf.

After the hearing, the Adm nistrative Law Judge took the
matt er under advisenent and ultimately rendered a witten Decision
and Order on 17 August 1984. He concl uded that the charge and
speci fication had been proved and suspended all |icenses and
docunents issued to Appellant for a period of three nonths on 12
nont hs' probati on.

The Decision and Order was served on 18 August 1984. Appeal
was tinely filed on 17 Septenber 1984 and perfected on 4 February
1985.

FI NDI NGS OF FACT

Appel | ant was navigating the MV SATOCO in the vicinity of

| ighted Buoy No. 9 in the Mobile Ship Channel at about 1355 on 18
March 1984. The MV SATOCOis a 138 foot tug, 38.5 feet in breadth,
wth a draft of 20 feet and with 7200 horsepower. It was pushi ng
the T/B CHROVALLOY |, a 520-foot steel tank barge with a breadth of
81.5 feet. The T/B CHROVALLOY | was carrying approximately

2300, 000 barrels of gasoline and turbine fuel. The MV INTRPID is
an of fshore supply vessel 165 feet in length and of 262 gross tons.

At approximately 0945 on 18 March 1984, Mobile Bar Pil ot,
Charl es E. Johnson boarded the MV SATOCO for the transit through
t he Mobil e Harbor and Mobile Bay to the sea buoy in the Gulf of
Mexi co. The MV SATOCO with her tow departed the Louisiana Land
and Expl orati on Conpany Dock at approximately 0950 bound for Tanpa,
Florida. At that tinme the visibility was about five mles.

The MV SATOCO and her tow proceeded down the river and into
the Mobile Bay at alnost full speed, 7 to 10 knots, 760 rpm \When
the flotilla reached the vicinity of buoys 30 to 28, fog began to
set in. At about buoy 22 to 20 Pil ot Johnson and Appel |l ant changed
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pl aces. Appellant took over the steering and navigation of the
vessel and Pil ot Johnson observed the radar | ooking for buoys. At
buoy 15 the visibility was further reduced to about one-half mle.
At about buoy 11, the harbor tug MV Mbile Bay advised Pil ot
Johnson that two vessels had entered the Mbile Ship Channel from
the west at buoys 3 and 5 or 5 and 7. Pilot Johnson made several
attenpts on the MV SATOCO s radio to contact the upcom ng vessels;
however, no reply was received. One of these vessels was |ater
identified as the MV INTREPID with which the T/ B CHROVALLOY |
eventual |y col |lided.

The MV INTREPID eventually nade a radio call which was heard
by Pilot Johnson and radi o contact was then established. Pilot
Johnson suggested that the MV INTREPID remai n outsi de the channel
to allow the MV SATOCCO with the T/B CHROVALLOY | to pass. The MV
| NTREPI D did not consent to this arrangenent. Utimtely they
agreed to a "one whistle" passing. Pilot Johnson never |ocated the
MV | NTREPI D on radar.

The Captain of the Pilot Boar, who saw the MV SATOCO and her
towin the vicinity of buoy 13, estimated the speed of the MV
SATOCO as 8 knots.

The T/B CHROVALLOY |, under the tow of the MV SATOCO
ultimately collided wth the MV INTREPID at buoy 9 at
approxi mately 1355.

The MV SATOCO covered the distance of approxinmately 32.8
mles fromthe Louisiana Land and Expl orati on Conpany Dock to the
point of collision in four hours and ten mnutes. This gives an
aver age speed of approximately eight knots.

When the M C SATOCO was at buoy 11, Appellant directed Andrew,
who was the | ookout, to go bel ow and ease the tension on the |ines
hol ding the barge in preparation for entering the Gulf of Mexico.
At that tinme, visibility was limted to a few feet ahead of the T/B
CHROVALLOY |. M. Andrew, who was not relieved by anyone el se,
carried out Appellant's order. At that time, Pilot Johnson was
busy nonitoring the radar and Appel |l ant was busy steering the
vessel and keeping it on course in the channel. The collision
occurred while M. Andrew was bel ow.

No injuries and no pollution resulted fromthe collision.
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Bot h vessel s received m nor danmage.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant contends that the
Adm ni strative Law Judge erred in finding that:

1. The MV SATOCO and its tow were proceedi ng at an excessive
rate of speed;

2. Appellant failed to nmaintain a proper | ookout.

APPEARANCE: Janes C. Arnold, of Ross, Giggs & Harrison, 2600 Four
Al l en Center, Houston, Texas 77002.

OPI NI ON

Appel | ant contends that the Adm nistrative Law Judge erred in
finding that the MV SATOCO and its tow were proceedi ng at an
excessive rate of speed. | do not agree.

I n support of this contention, Appellant conplains that the
Adm ni strative Law Judge chose to base his findings on the events
as described by witnesses other than Appellant and Pil ot Johnson
who were on the bridge of THE MV SATOCO  Appel | ant does not
assert that the speed of anywhere from?7 to 11 knots, at which
various other witnesses estimated the MV SATOCO and hew tow to be
traveling at about the time of the collision, was a safe speed
under the circunstances. Rather, he asserts that the
Adm ni strative Law Judge shoul d have found that Appellant and Pil ot
Johnson sl owed the vessel prior to the collision.

In his brief, Appellant asserts that the vessel and tow were
maki ng a speed of only 4 to 5 knots. He also states that the
m ni num safe speed for the M C SATOCO to nai ntai n steerageway was
4.5 knots and that this was the only safe speed under the
circunstances. In addition, Appellant does not chall enge the
findings of the Admnistrative Law Judge that "Visibility at the
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time was limted to just a few feet ahead of the T/B CHROVALLOY I|"
or that Appellant and Pil ot Johnson were aware of the existence of
anot her vessel ahead in the channel which had not yet been | ocated
on radar.

| have consistently refused to reweigh conflicted evidence if
the findings of the Adm nistrative Law Judge can reasonably be
support ed.

When...an Adm nistrative Law Judge nust determ ne what events
occurred fromthe conflicting testinony of several w tnesses,
that determnation will not be disturbed unless it is

I nherently incredible

Appeal Decision 2356 (FOSTER), 2344 (KOHAJDA), 2340 (JAFFE), 2333
(AYALA), and 2302 (FRAPPIER).

It is well established that the opportunity of the

Adm ni strative Law Judge to observe the deneanor of the

W tnesses affords hima significant advantage when it becones
necessary to choose between conflicting versions of an event.

Appeal Decision 2353 (EDGELL). See al so Appeal Decision 2159
(MLIC).

The Adm nistrative Law Judge's finding that "the speed of the
MV SATOCO was either not reduced at all, or not reduced
sufficiently under the circunstances” has anple support in the
evidence. Pilot Johnson admtted that the tow s average speed was
approximately 8 to 8-1/2 knots in the 32.8 mles traveled from
Mobile to the point of collision. The Master of the pilot boat,
who was assisting in the navigation of the MV SATOCO, esti nated
the speed of the MV SATOCO to be 8 knots when it was at buoy 13.
The Qperators of both the MV INTREPID and MV SEA DEFI ANT, which
was assisting in the navigation of the MV INTREPID, testified that
at or near the tinme of the collision the MV SATOCO was mnaki ng
anywhere fromto 8 to 11 knots. In addition, the Engi neer aboard
the MV SATOCO testified that at about the tine of collision the
MV SATOCO s engines were turning at 760 rpm which was estinated to
produce a speed between 7 and 10 knots. Thus, the finding of the
Adm ni strative Law Judge that the speed of the MV SATOCO was not
reduced or not reduced sufficiently, is anple support in the
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evi dence.
|1

Appel | ant next asserts that the Adm nistrative Law Judge erred
in finding that he failed to maintain a proper |ookout. | do not
agr ee.

I n support of his argunent Appellant asserts: first, that
there was in fact a proper |ookout because Appellant and Pil ot
Johnson were on the bridge of the MV SATOCO at the tine of the
collision; second, that absence of a third an on the bridge, who
had been desi gnated as the | ookout, was excused because the
ci rcunstances, required himto performother duties; and, third,

t hat Appel |l ant should not be found at fault for not having a

| ookout because the absence of the |ookout did not contribute to
the collision. Appellant does not dispute the finding of the

Adm ni strative Law Judge that visibility at the tine was limted to
just a few feet ahead of the T/B CHROVALLOY |, a 520-foot barge the
MV SATOCO was pushing, or that Pilot Johnson was busy nonitoring

t he radar and Appellant was busy steering the vessel and keeping it
on course in the channel.

Rule 5 of the 72 COLREGS provi des.

Every vessel shall at all tinmes maintain a proper |ook-out by
sight and hearing as well as by all avail able neans and
appropriate in the prevailing circunstances and conditions so
as to nmake a full appraisal of the situation and of the risk
of collision.

| have previously held that:

The adequacy of a | ookout on board a vessel underway is a
gquestion of fact to be resolved under all existing facts and
circunstances. The facts and circunstances of this case were
presented to the Adm nistrative Law Judge. He was in the best
position to determ ne whether the circunstances of the case
permtted the helnmsnman to serve as a proper | ookout.

Appeal Decision 2319 (PAVELEC). See al so Appeal
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Deci si on 2046 ( HARDEN).

Where, as here, a flotilla is preceding at anywhere form?7 to
10 knots with visibility such tat those in the pilot house can see
only a few feet ahead of the flotilla, the only persons acting as
| ookout are occupied with other duties, and there are other vessels
now to the ahead in the area but unlocated on radar, | cannot say
that the Admi nistrative Law Judge's determ nation that the | ookout
was i nadequate, was not reasonable. |ndeed, the Adm nistrative Law
Judge m ght well have found that the | ookout was inadequate even if
Andrew had remai ned on duty as | ookout in the wheel house because of
the poor visibility and distance between the wheel house and head of
the flotilla. Therefore, the Adm nistrative Law Judge's
determ nation that the | ookout was inadequate wll not be
di st ur bed.

Appel lant's addition contentions that the requirenment for the
| ookout was excused by the need for Andrew to perform other duties
and that he should not be held at fault for lack of the |ookout
because the | ookout could not have prevented the collision are al so
without nerit. The duties that Andrew was sent to perform were not
of an energency nature but rather were routine tasks that had to be
perfornmed at this point in the voyage. There were others aboard
t he vessel, although not on watch. Wth a m ni num of pl anning,
arrangenents coul d have been made for soneone else to performthe
duties for which Andrew was sent fromhis station as |ookout. "The
excuse that the | ookout was permtted to do sonething else for the
conveni ence of...the ship's routine neans nerely that Appell ant
el ected to take the risk of not having a proper |ookout at the
wong tine." Appeal Decision 2229 ((KELLEY).

Whet her or not the |lack of a | ookout actually was a cause of
the collision is not an el enent of negligence. 1[It is not the
function of suspension and revocation actions to determ ne
liability. "[Qur inquiry is |limted to whether the respondent
acted negligently." Appeal Decision 2277 (BANASHAK). See al so
Appeal Deci sion 2358 NBU SSET), 2261 (SAVO E), and 2174

( TI NGLEY) .

Al t hough not an el enent of negligence, the fact that the
violation of the 72 COLREGS contributed to the collision is an
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aggravating circunstance which nay be pl eaded and proved. Wen a
vessel collides wth another followng a violation of the statutory
Navi gation Rul es, the causal connection is presuned w thout further

proof. The Pennsylvania, 86 U S. 125 (1873); Appeal Decision
2358 NBUI SSET) and 866 (MAPP). The presunption may of

course, be rebutted, However, | find nothing in Appellant's brief
and the citations contained in it to establish that the lack of a
proper | ookout could not have been a contributing cause of the
collision. Therefore, the Adm nistrative Law Judge's findi ng that
this portion of the specification is proved will not be disturbed.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The
heari ng was conducted in accordance with the requirenments of
appl i cabl e regul ati ons.

ORDER

The order of the Administrative Law Judge dated at New
Ol eans, Louisiana on 17 August 1984 is AFFI RVED.

B.L. STABILE
Vice Admral, U S. Coast Guard
VI CE COVWVANDANT

Signed at Washington, D.C. this 6th day of My, 1985.

*xx*x%x  END OF DECI SION NO. 2390 ****=*
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