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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT
I ssued to: Mark G CAVANAUGH ( REDACTED)

DECI SI ON OF THE COVVANDANT ON APPEAL
2401
Mark G CAVANAUGH
Thi s appeal has been taken in accordance with 46 CFR 5. 30-15.

By order dated 31 January 1985, an Adm nistrative Law Judge of
the United States Coast CGuard at Al aneda, California, revoked
Appel l ant' s seaman's docunent upon finding proved a charge of
m sconduct and a charge of being a user of a dangerous drug. The
speci fications supporting these two charges all ege that Appell ant,
whi |l e serving under authority of the captioned docunent on board the
SS CONSTI TUTI ON did, on or about 1900 24 February 1984 while said
vessel was at sea, wongfully use cocaine and at the sane tine and
pl ace, being hol der of the captioned docunent, was a user of cocai ne.

On 16 April 1985, Appellant filed a notice of appeal and

requested a tenporary docunent. The Adm nistrative Law Judge deni ed
the request by order dated 19 April 1985.

BASES OF APPEAL

Thi s appeal has been taken fromthe denial of a tenporary
docunent. Appellant urges the foll ow ng:

1. He shoul d have been given an opportunity to sail follow ng
the Adm nistrative Law Judge's order of revocation to denonstrate
that his service aboard a vessel is conpatible with safety of
life and property at sea;

2. The fact that he sailed wthout incident for approxinmately
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12 nonths between the tine that he was charged and the tine that
the Adm nistrative Law Judge's Decision and Order was served on
hi m and the fact that he had no prior record with the Coast CGuard
denonstrate that he should be given a tenporary docunent.

APPEARANCE: Appel | ant pro se on this appeal

OPTI ON
I

Appel | ant asserts that he should be given the opportunity to sai
and denonstrate that his service aboard a vessel is conpatible with
safety of life and property at sea so that he can be issued a
tenporary#** Prev. block could not be parsed for attributes-- Contact
Shaffstall Support **#

Appel l ant's seaman's docunent has been revoked. precluded by | aw
(46 U.S.C. 8701) from enpl oynment or service aboard nerchant vessels.
Wil e the Admi nistrative Law Judge has authority under 46 C.F.R 5. 30-
15 to grant or deny the issuance of a tenporary docunent pendi ng
appeal, he is without authority to permt Appellant's enpl oynent
wi t hout a docunent.

Appel | ant asserts that the fact that he has served w t hout
further incident for approxinmately 12 nonths between the tine he was
charged and the tinme the Adm nistrative Law Judge served the Deci sion
and Order, and that he has no prior record of offenses with the Coast
GQuard, denonstrates his entitlenment to a tenporary docunent. | do not
agr ee.

The i ssuance of a tenporary docunent is governed by the
provi sions of 46 CFR 5.30-15, which provides, in pertinent part:

(b) The Administrative Law Judge or the Conmandant grants the
request for a tenporary docunent based on:

(1) \Wether the service of the individual involved on board a
vessel at the tinme of the request or imediately thereafter, is
conpatible with the requirenents for safety of |ife and property at
sea.

(2) The individual's prior record.#** Prev. block could not be
parsed for attributes -- Contact Shaffstall Support **# provides
satisfactory proof that he is cured. Thus, in the case of a request
for a tenmporary docunent after revocation for use of a dangerous drug,
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inplicit in any consideration of the conpatibility of the individual's
service with safety requirenents is a determ nation of whether the

i ndi vi dual has provided this proof subsequent to the hearing.

Al t hough the governnent has the initial burden of proof to show drug
use, the requester then has the burden of persuasion to prove cure.
Appel lant did not provide this proof at the hearing, nor does he
provide it now He nerely argues that he has served w thout further

i ncident since the tine he was charged and that he has no prior
record.

I n deciding whether to issue a tenporary docunent, the
Adm ni strative Law Judge nust eval uate the circunstances of each
i ndi vi dual case. See Appeal Decisions 2318 (STRUDW CK), 2315

(FIFER), and 2311 (STRUDWCK). Here, the Adm nistrative Law Judge

consi dered Appellant's argunents and the circunstances surroundi ng the
case, including the fact that Appellant had not only used cocai ne
whi |l e serving aboard the SS CONSTI TUTI ON but al so that he had been
involved with a group of several other cocaine users in the crew. The
Adm ni strative Law Judge further determ ned that Appellant had sone
famliarity with the use of cocaine which tends to establish that the
of fense in question may not have been an isol ated occurrence. He#**
Prev. bl ock could not be parsed for attributes -- Contact Shaffstall
Support **# tenporary docunent would not be conpatible with the
requirements for the safety of life and property at sea and that his
presence aboard a vessel would threaten the safety of the vessel and
the crew | find this determnation to be reasonable and well within
the discretion of the Adm nistrative Law Judge, and | wll not disturb
it.

CONCLUSI ON
Appel | ant has not established sufficient cause to disturb the
order of the Admi nistrative Law Judge de#** Prev. bl ock could not be
parsed for attributes -- Contact Shaffstall Support **#

*xxx%  END OF DECI SI ON NO. 2401 *****
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