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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUNVENT
| ssued to: R chard F. STEWART 563 254

DECI SI ON OF THE VI CE COVWANDANT ON APPEAL
UNI TED STATES COAST GUARD

2393
R chard F. STEWART

Thi s appeal has been taken in accordance with Title 46 U S.C
239(g) and 46 CFR 5. 30-1.

By order dated 3 August 1982, an Adm nistrative Law Judge of the
United States Coast CGuard at Boston, Massachusetts, suspended
Appellant's license for two nonths upon finding himaguilty of
negl i gence. The specification found proved alleges that, while
serving as undocki ng master on board the MV AL-TAHA, under authority
of the captioned |icense on 19 January 1982, Appellant did navigate
the MV AL-TAHA aground on a charted shoal in Boston Harbor,
Massachusetts.

The hearing was conducted i n Boston, Massachusetts, on
12 and 14 April and 3 May 1982.

At the hearing Appellant was represented by counsel and entered a
plea of not guilty to the charge and the specification.

The Investigating O ficer introduced in evidence the testinony of
four witnesses and ei ghteen exhibits.

I n def ense, Appellant called one witness and offered one exhibit.

file://IIhgsms-lawdb/users/K nowledgeM anagement...& %20R%202280%20-%202579/2393%20-%20STEWART .htm (1 of 11) [02/10/2011 8:34:58 AM]



Appeal No. 2393 - Richard F. STEWART v. US - 5 July, 1985,

Subsequent to the hearing, the Adm nistrative Law Judge rendered
a witten decision in which he concluded that the charge and the
speci fication, as anended, were proved. He then served a witten
order suspending the license issued to Appellant for a period of two
nont hs.

The Decision and Order was served on 5 August 1982. The Appeal
was tinely filed on 9 August 1982 and perfected on 17 August 1983.

FI NDI NGS OF FACTS

On 19 January 1982 the MV AL- TAHA was noored starboard side to
Pier 2 (Sinpson) at Bethl ehem Shipyard, East Boston, Mssachusetts.
The MV AL-TAHA is a single screw Liberian flag bulk carrier (Liberian
O N. 5030), 600 feet in length with a beamof 75 feet. It had a draft
of 32'9" forward, 33 9" aft, and charted depths between the main
channel and Pier 2 ranged from29 to 39 feet. At the tine the MV AL-
TAHA got underway, the tide added 2 feet of water to the charted
depths. On that day the vessel's agent requested Boston Tow Boat Co.
to provi de necessary undocki ng assi stance and contacted the Boston
Pilots' Association for a pilot.

At all tinmes pertinent herein, Appellant was the holder of the
captioned license and was enpl oyed by Boston Tow Boat Conpany.
Appellant's license authorizes himto serve as master of freight and
tow ng vessels of not over 500 gross tons and as a First Class Pilot,
any gross tons, upon the waters of Boston Harbor. Appellant does not
have a pilot comm ssion fromthe Commonweal th of Massachusetts.

At about 1345 on 19 January 1982 the assigned Boston pilot,
Captain Mtchell, boarded the MV AL-TAHA. Appellant and the tugs
CABOT and DALEY arrived at about 1420. Appellant gave all hel m and
engi ne orders aboard the MV AL-TAHA, and directed the activities of
the tugs CABOT and DALEY fromthe tine the MV AL-TAHA left the pier
until relieved by the Boston pilot when the MV AL- TAHA reached the
mai n shi p channel .

In preparation for getting underway, the two tugs were nmade fast
to the port side of the MV AL-TAHA. At about 1443 Appell ant began to
nmove the MV AL- TAHA away from Pier 2 using her engines and the two
tugs. Appellant, using the tugs CABOT and DALEY, backed the MV AL-

file://IIhgsms-lawdb/users/K nowledgeM anagement...& %20R%202280%20-%202579/2393%20-%20STEWART .htm (2 of 11) [02/10/2011 8:34:58 AM]



Appeal No. 2393 - Richard F. STEWART v. US - 5 July, 1985,

TAHA toward the main ship channel. At about 1500 the MV AL- TAHA was
near the edge of the channel, about 600 yards fromthe pier.

Appel l ant then directed the tugs to push her bow to starboard and turn
the MV AL-TAHA to head downstream To conplete this turning
maneuver, Appellant also ordered the MV AL-TAHA's engine to go ful
speed astern. At 1513 the tugs were still pushing but all notion had
ceased and Appell ant stopped the MV AL-TAHA' s engi nes. The Master of
the MV AL-TAHA's noticed that the bow had stopped sw ngi ng and
suspected his vessel was aground. Appellant told the Master the bow
was sitting on the bank but that this was not unusual. Appellant then
gave various engi ne orders and heavy vibrations were felt in the

engi neroom At about 1530 the Master called the Third Engi neer in the
engi neroom and asked himto check for any cracks in the vessel's hull
and for any water seeping into the engineroom By 1548 the MV AL-
TAHA was able to nove toward the channel at half speed ahead. One

m nute | ater Appellant departed and the tugs were dism ssed. The
Boston Pilot took the MV AL-TAHA fromthat point on out to sea.

Before departing the MV AL-TAHA, Appellant gave the Master a
docunent entitled "Federal Licensed Docking Masters for Boston Harbor
and Tributaries."” That docunent indicates Appellant provided the MV
AL- TAHA undocki ng services fromPier 2 (Sinpson) to the stream and
expected a paynent of $56.00. The docunent indicates that the tugs
reported al ongsi de at 1420, the MV AL-TAHA got underway at 1450, and
the tugs were dism ssed at 1550.

As the MV AL- TAHA headed out to sea the Master noticed his
vessel had a slight port list. This list increased, and at 0500 on 20
January the Master discovered the port ballast tanks were fl ooded.

The MMV AL-TAHA returned to Boston, was dry docked, and off
| oaded her cargo. A survey of her bottomreveal ed buckled plating
bet ween franes 58 and 880; fractured plated; bent franes in the
bal | ast tanks; and a 160-foot-long crease in the bottom plating al ong
the port side of the keel which extended fromthe engi ne spaces
forward to about mdships. At the hearing there was conflicting
testinony regarding the cause of this danage and when it occurred.
The Adm nistrative Law Judge found that the vessel had grounded on 19
January 19882 based on the testinony of the Master and the danage to
t he vessel.

Bost on Towboat Co. and the International Organization of Msters,
Mates and Pilots entered into a | abor agreenent to be effective from
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June 16, 1979 until June 15, 1982. In Article |, section 1, Boston
Towboat Co. recogni zes the Masters, Mates and Pilots O ganization as

the sole collective bargaining agent for all of its |icensed Deck
O ficers. That section also states that fitness and ability, as well

as seniority, are to be considered in pronoting personnel. Fitness
and ability are defined as including |license certification.
Article |, section 2 of that agreenent provides that to be eligible

for pronotion to permanent master, an enpl oyee nust have served at
| east 720 days as a licensed officer with the conpany. A relief
captain is required to have all pilotage for the usual operating areas

in addition to a radar certificate prior to pronotion top pernmanent
mast er .

BASES OF APPEAL

Thi s appeal has been taken fromthe order of the Admi nistrative
Law Judge. Appellant asserts that:

1. There was no subject matter jurisdiction under 46 U. S.C
239.

2. The Adm nistrative Law Judge erred when he nodified the
speci fication.

3. The charge was not proved by the necessary quantum of
evi dence.
APPEARANCE: A ynn & Denpsey, Boston, Massachusetts, by Thomas
J. Muizyka.
OPI NI ON

Appel l ant clainms the Coast Guard had no jurisdiction over his
| i cense since he was acting as a pilot on a foreign flag vessel and
was subject only to state regulation by virtue of 46 U S.C. 211 and 46
U S C 215. | do not agree.

The jurisdiction of the Coast Guard extends to acts of
I nconpet ence, m sconduct, negligence or unskillful ness by one acting
under the authority of a license. 46 U S.C 239, 46 CFR 5.01-
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30(a)(1). One is acting under the authority of a |icense when that
license is either required by law or regulation, or is required in
fact as a condition of enploynent. 46 CFR 5.01-35(a).

As an undocking master, Appellant directed the activities of the
tugs CABOT and DALEY in maneuvering the MV AL-TAHA fromthe pier and
punching it aground. One who directs and controls the operation of a
towi ng vessel nust be licensed by the Coast Guard. R S. 4427, as
anended, 46 U. S.C. 405(b); see also 46 CFR 157.30-45(a). Appellant's
i cense as Master of Freight and Tow ng Vessels of not nore than 500
G oss Tons authorizes himto direct and control tow ng vessels in
Boston Harbor. 46 CFR 10.16-5(d). Appellant was both licensed to
direct and control the tugs, and in fact did so on 19 January 1982.

A docking master is in command of the entire tow ng operation.
Hs |license is subject to suspension or revocation for negligence
during the docki ng maneuvers. Decision on Appeal No. 2126

(RIVERA). In RIVERA, as here, the docking nmaster was not aboard

the tug. However, the location of the person issuing orders does not
conclusively determ ne whether he is directing and controlling the tug
or tugs involved. To hold otherw se would all ow one who directs a
tow ng vessel to avoid the licensing requirenents of 46 U S.C. 405 by
boardi ng the barge or other vessel involved.

The finding that Appellant's federal |icense was a condition of
his enmpl oynent is also well supported. The text of the |abor
agreenent between Boston Tow Boat Conpany and the International
Organi zation of Masters, Mates and Pilots provides that prior to
pronotion to permanent master one nust have two years' service as a
licensed officer and have a federal First Class Pilot license with a
radar observer endorsenent.

In addition, the bill that Appellant delivered to the Master of
the MV AL-TAHA was | abel ed "Federal Licensed Docking Master for
Bost on Harbor and Tributaries.” Thus, Appellant held hinself out as a
federally |icensed docking master and did business on the strength of
his |icense.

The agent for the MV AL-TAHA testified that he understood that
when ordering towboats from Boston Towboat Co., he would receive the
services of a man |licensed to take the vessel out. He specifically
referred to a "Master of the tow boat |license." He stated that he
bel i eved the vessel was required to use |icensed people, although he
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could not quote the statute. The agent renenbered al ways receiving a
bill for docking master services containing "sonething to the effect
that the person be licensed."

Thi s evidence supports the finding that Appellant, as a docking
master in Boston Harbor, was required to hold a Coast CGuard license to
operate tugs by those who enpl oyed him

Appel | ant contends that 46 U S. C. 211 and 46 U . S.C. 215 bar the
exercise of jurisdiction over his |license. | disagree.

In 1789 the states' authority to regulate pilotage until further
provi sions were nade by Congress was affirnmed. | Stat. 54 (46 U. S C

211); See also Anderson v. Pacific Coast Steanship Co., 225 U. S.

187 (1912); and Cool ey v. Board of Wardens, 53 U S. (12 How.) 299
(1851). Subsequently, Congress has enacted several further
provi si ons.

The devel opnent of steam engines, and the resulting boiler
expl osions, |led Congress in 1852 to require federal |icenses for the
pilots of U S. steanmers carrying passengers. Act of Aug. 30, 1852,
ch. 106, 9, 10 Stat. 61, 67. |In 1864 Congress extended the coverage
of the 1852 Act to steamtug-boats and tow ng-boats and certain other
vessels. Act of June 8, 1864, ch. 113, 14 and 5, 13 Stat. 120. The
pilots of tug-boats and tow ng-boats were to be licensed in the sane

manner as pilots of steanmers carrying passengers. 1d., 5. This
federal pilotage requirenent was extended to seagoi ng steam vessels
subject to the navigating | ans when underway, except on the high seas.
Act of July 25, 1866, ch. 234, 9, |4 Stat. 227, 228.

In 1871 Congress consolidated and extended the applicability of
t he various navigation and inspection |aws. Act of Feb. 28, 871, ch.
100, 16 Stat. 440. The requirenent was extended to included pilots of
all steamvessels. I1d., 14, 16 Stat. 446.

Thus, by 1871, the basic allocation of authority between the
United States and the states which exists today had been established.
These aws were codified in the Revised Statutes of 1878 wth few
changes. The original 1864 requirenent for a federal |icense, as
codified in 4427 of the Revised Statutes, extended only to those tugs
or tow ng-boats propelled in whole or in part by steam By 1969, of
5883 docunented tow ng vessels, only 27 were propelled by steam In
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1972 Congress anended 46 U.S.C. 405 (R S. 4427) to require a licensed
operator on all towi ng vessels of 26 feet or nore in length. Pub. L.
No. 92-339, 86 Stat. 423. Congress found that |icensing of those
charged with control of towboats was urgently needed and | ong overdue.
S. Rep. 926, 92d Cong., 2d Sess. 2, reprinted at 1972 U S. Code, Cong.
& Ad. News 2760, 2761. Congress was "... aware that sonme states ...
have enacted pilotage |laws applicable to U S. tow ng vessels" but
said "[t]hese State | aws appear to conplenent the objectives of [46

U S.C. 405(b)(2)]. 1d. at 2762.

In the Motorboat Act of |940 Congress nmade negligent operation of
a vessel a crine subject to either a fine or inprisonnent or both. 46
U S C 526l and 526m 54 Stat. 166. A civil penalty was al so provi ded
for negligent operation of a vessel, 46 U S. C. 5260. Those sections
were repeal ed by the Federal Boat Safety Act of 1971, re-enacted at 46
U S. C 1461(d), 1483 and 1484, and subsequently codified at 46 U S. C
2302. The penalty for violating 46 U.S.C. 1461(d) applies to a state

pil ot who negligently pilots a foreign vessel. WIllians v. United

States, No. 80-980-CIV-T-EX (M D. Fla. April 29, 1983) (order
granting partial summary judgnent).

Pil otage of foreign vessels and U.S. registered vessels on the
G eat Lakes becane an area of exclusive federal regulation in |960.
Great Lakes Pilotage Act of 1960, Pub. L. 86-555, 74 Stat. 259, 46
U S C 216-2I6i, subsequently codified at 46 U S.C 9302.

In the Ports and WAt erways Safety Act of 1972, Congress
aut hori zed the Coast Guard to regulate pilotage on U.S. and foreign
vessel s engaged in foreign trade where the states have failed to act.
33 U S.C. 1226.

Fromthese Acts of Congress, it is clear that pilotage is not an
area of exclusive state authority. There is an extensive body of |aw
requiring federal licenses for certain pilots and vessel operators.
Even where a federal license is not required, the negligent acts of a
state pilot can be subject to federal civil penalty actions or

crimnal prosecution. 46 U S. C 1461(d); WIllians v. United
States No. 80-980-CIV-T-EK (M D. Fla. April 29, 1983).

There is no language in 46 U S.C. 211 which indicates any

limtation in the federal licensing authority under 46 U. S. C
405(b) (2). The use of the phrase "[u]ntil further provision is nade
by Congress..." in 46 U S . C. 211 does not support any interpretation

that 46 U S.C. 211 is an absolute and unchangeabl e barrier to further

file:/lIIhgsms-lawdb/users/K nowledgeM anagement...& %20R%202280%20-%202579/2393%20-%20STEWART .htm (7 of 11) [02/10/2011 8:34:58 AM]



Appeal No. 2393 - Richard F. STEWART v. US - 5 July, 1985,

Congressional action. As a matter of statutory construction, the nore
recent expressions of Congress regarding pilots and operators of
towboats (in 1864, 187l and 1972) are "further |egislative
provision(s)" made by Congress within the neaning of the Act of 1789.
In the Act of 1972, Congress anticipated and approved the concurrent
application of State pilotage |laws and federal |icense requirenents to
the sane towi ng vessel. S. Rep. 926, supra, at 2. Here, Appellant
and the State licensed pilot were aboard the vessel being towed,

rather than the towboat. This difference in the |ocation of the

federal |icense hol der does not change the relationship between 46
U S . C 211 and 405(b)(2). For these reasons, 46 U S.C. 211 is no
bar to action agai nst Appellant's federal |icense.

In addition, 46 U S.C. 215 does not prohibit the exercise of
jurisdiction over Appellant's Coast Guard l|license. The predecessor of
215 was first enacted in 1867. Four years |ater Congress saw no
I nconsistency in re-enacting in the sane statute both the federal
i censing requirenent for towboat operators and the provisions of
215. That Congress re-enacted 46 U S. C. 405 given the existence of
215 indicates these two provisions are conpati ble and that the
i cense requirenment for towboat operators would not annul or affect
any state pilotage schene. Taking action against Appellant's required
federal license for his conduct in directing and controlling the tugs
CABOT and DALEY does not affect or annul the power of Mssachusetts to
require a state pilot on the MV AL- TAHA.

Appel | ant further suggests that he may be liable to a penalty for
acting as a pilot without a state license and therefore should not be
subject to the jurisdiction of the Coast Guard. Even if he may be
penal i zed under Massachusetts' |aw for acting as pilot of the AL- TAHA
W thout a state |icense, as distinguished fromdirecting and
controlling the tugs DALEY and CABOT, he is al so subject to the
concurrent jurisdiction of the Coast Guard over his required federal
| i cense.

The cases Appel lant cites regardi ng Coast Guard jurisdiction over
pilots on foreign vessels and U. S. vessels sailing under register do
not apply here because he is required by federal statute to hold a
Coast CGuard license. Soriano v. United States, 494 F.2d 681, 684

(9th Cir. 1974); and Dietze v. Siler, 414 F. Supp. 1105 (E D. La.
1976). See al so Appeal Decision No. 2126 (RIVERA). Dietze and
Soriano are further distinguished by the fact that Appellant did not
hold a state pilot |icense.
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In summary, Appellant was required by |aw to have a Coast Guard
license to direct the novenent of tugs. Appellant was al so required
to have a Coast Guard license as a condition of his enploynent. The
Coast CGuard's exercise of jurisdiction over Appellant's |icense does
not conflict wth the Coomonweal th of Massachusetts' authority to
regul ate pilotage. The determ nation by the Adm nistrative Law Judge
that there was jurisdiction over Appellant's |license was correct.

Appel | ant asserts that the Admi nistrative Law Judge erred when he
amended the specification after the conclusion of the hearing. |
di sagr ee.

After the hearing the Adm nistrative Law Judge, sua sponte,
anended the specification by substituting the phrase "undocki ng
master" for "pilot."

Whet her charged as undocki ng naster or pilot, Appellant had
actual notice of what conduct was in question. The entire proceeding
concerned Appellant's conduct in maneuvering the MV AL-TAHA fromthe
dock to the main channel. Whether he was referred to as a "pilot" or
"undocki ng master" does not affect any nmatters at issue. Confusion in
the termused to descri be Appellant was evident during the hearing.
Both the Investigating Oficer and Appellant's counsel interchangeably
used the terns "pilot," "docking master" and "undocking master." In
hi s proposed findings of fact, Appellant refers to hinself as an
"undocki ng master."

An Admi ni strative Law Judge may anend charges and specifications
to correct minor errors. See 46 CFR 5. 20-65; Decision on Appeal No.
2332 (LORENZ). Only if there is prejudice, a lack of notice or no
fair opportunity to litigate, does he exceed his discretion.
Deci si on on Appeal No. 2209 (SI EGELNMAN)

Appel | ant contends that there was insufficient evidence to
establish that a grounding occurred or that he was negligent. |
di sagr ee.
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Appel lant clains that his negligence was not proved because no
evi dence was presented concerning the standard of care agai nst which
hi s conduct should be neasured. He cites Decision on Appeal No.

2080 (FULTON) as requiring proof of such a standard of care.
Testinmony regarding the standard of care is not necessary or required
by FULTON where that standard has been announced in earlier decisions
or is readily apparent fromthe customary principles of good
seamanshi p and common sense. Decision on Appeal No. 2302

(FRAPPI ER). That sane |ogic applies here. As in FRAPPIER,

Appel l ant was negligent in failing to await a higher tide before
nmovi ng his vessel. Were, as here, the vessel's draft exceeds the
charted depth of water and the vessel grounds, no expert testinony is
needed to establish negligence.

Appel l ant further disputes the weight given to the evidence by
the Adm nistrative Law Judge. The question of what weight to accord
the evidence is for the Adm nistrative Law Judge. Hi s determ nation
will not be set aside unless the evidence he relied upon is inherently
i ncredi bl e. Decisions on Appeal Nos. 2333 (AYALA) and 2302
(FRAPPIER). Here the Adm nistrative Law Judge relied upon the
testinmony of the Master that the vessel grounded. This testinony,
conbined with the evidence that the draft of the MV AL- TAHA exceeded
the charted depth of water in her intended path, supports the
Adm ni strative Law Judge's finding that Appellant navigated the MV
AL- TAHA aground. The finding that Appellant was negligent was,
therefore, supported by the evidence.

CONCLUSI ON

The Coast Quard had jurisdiction over Appellant's actions in this
case. There was substantial evidence of a reliable and
probative nature to support the findings of the Adm nistrative Law
Judge. The hearing was fair and conducted in accordance with the
requi renments of applicable regul ations.

ORDER

The order of the Adm nistrative Law Judge, dated at Boston,
Massachusetts on 3 August 1982 is AFFI RVED.
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B. L. STABILE
Vice Admral, U S. Coast Guard
Vi ce Commandant

Signed at Washington, D.C. this 5th day of July, 1985.

**x**x END OF DECI SI ON NO. 2393 *****
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