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Results in Brief

Improvements Needed on DoD Procurements from
Robertson Fuel Systems

June 25, 2015

Objective

Our objective was to determine whether
DoD effectively procured items from
Robertson Fuel Systems (Robertson).
Specifically, we reviewed the commercial
item determination and impact a
sole-source, commercial procurement
strategy had on the fair and reasonable
price determination.

Finding
DoD did not effectively procure fuel

systems and parts from Robertson
on the nine nonstatistically selected,

sole-source contracts reviewed. Specifically,

contracting officers could not support the
commercial item or fair and reasonable
price determinations because contracting
officers did not:

e have clear guidance when they made

commercial item determinations
and identified a minor modification,
specifically when no evidence of
commercial sales existed for items
purchased on six contracts;

e obtain certified cost or pricing data
or a waiver for items determined
noncommercial on three contracts;

e request, or Robertson refused to
provide, other-than-certified cost or
pricing data for eight contracts; and

e perform adequate price analysis on
eight contracts.

As a result, contracting officers applied
the commercial item definition to items
procured on Robertson sole-source

Visit us at www.dodig.mil

Finding (cont’d)

contracts without evidence of commercial sales and without
evidence that the item was of a type customarily used by
the general public. This inhibited the contracting officers’
ability to develop an effective bargaining position and gave
the contractor significant control in contract negotiations.
In addition, DoD did not obtain the necessary data to
determine if the $77 million it spent on these contracts

was fair and reasonable.

The Director, Defense Pricing made efforts to improve

this area. For one of the nine contracts we reviewed,

the Director’s involvement resulted in the Army using a

Navy Price Fighters “should cost” analysis in their negotiations
with Robertson. As a result of these negotiations, Robertson
accepted an amount less than its original proposal.

Recommendations

We recommend that the Under Secretary of Defense for
Acquisition, Technology, and Logistics issue guidance to clarify
the commercial item definition in a sole-source environment
when no evidence of commercial sales existed and provide
clarification on when a commercial item modification is minor.

We recommend that the Director, Defense Logistics Agency;
Commanding General, U.S. Army Contracting Command;
and Assistant Commander for Contracts, Naval Air Systems
Command require the contracting officers to:

e obtain adequate documentation to support the
commerciality of Robertson’s products or deem the
items noncommercial;

e obtain additional cost data or report Robertson’s refusal
to provide cost data in the contract files and to the head
of the contracting activity; and

e initiate “should cost” analyses on all sole-source
contracts when Robertson refuses to provide cost or
pricing data.

_—
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Results in Brief

Improvements Needed on DoD Procurements from
Robertson Fuel Systems

Management Comments
and Our Response

We received comments from the Director, Defense
Pricing; Director, Defense Logistics Agency Acquisition;
Acting Executive Deputy to the Commanding

General, U.S. Army Materiel Command; and Deputy
Assistant Secretary of the Navy (Acquisition and
Procurement). Comments addressed all specifics of
the recommendations, and no further comments are
required. Please see the Recommendations Table on
the next page.

_—
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Recommendations Table

Recommendations No Additional
Requiring Comment Comments Required

Management

Under Secretary of Defense for Acquisition, Technology, 1
and Logistics

Director, Defense Logistics Agency 2.3,2.b,2.c
Commanding General, U.S. Army Contracting Command 2.3,2.b,2.c
Assistant Commander for Contracts, Naval Air 2.3,2.b,2.c

Systems Command

_—
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Introduction

Objective

Our objective was to determine whether the Department of Defense effectively
procured items from Robertson Fuel Systems (Robertson). Specifically, we
reviewed the support for the commercial item determination and impact a
sole-source, commercial procurement strategy had on the fair and reasonable price
determination. See Appendix A for a discussion of the scope and methodology and
prior audit coverage related to the objective.

Background

DoD buys fuel systems and parts from Robertson on a sole-source basis. A
sole-source contract is awarded when there is only one source that can satisfy the
contract requirement. According to contracting officials, Robertson was the only
contractor that had the design capability, engineering skills, and manufacturing
knowledge to produce these fuel systems and parts.

According to Robertson, its products meet the definition of commercial items.
Commercial items include any item of a type' customarily used by the general
public for commercial purposes, which has been sold or offered for sale to the
general public. The definition also includes items with minor modifications of a
type not customarily available in the commercial marketplace.

The acquisition of sole-source commercial items presents pricing challenges for
DoD. Contracting officers should not require certified cost or pricing data? when
an item is commercial. Contracting officers must request other-than-certified
cost or pricing data? if there is not enough information available to establish price
reasonableness based on the commercial market.

Robertson Fuel Systems

(FOY63 Robertson, headquartered in Tempe, Arizona, designs, manufactures, and
fields crashworthy, ballistically self-sealing* primary and auxiliary fuel systems for
aircraft and ground combat vehicles. Robertson first developed crashworthy fuel
systems for the U.S. Army UH-1 helicopter in 1970, and the other services followed

Commercial of a type includes items that are similar to those in the commercial marketplace, but not identical.

Federal Acquisition Regulation (FAR) subpart 15.403-1 requires certified cost or pricing data in certain procurements.
The certification of data means that, to the best of the person’s knowledge and belief, the cost or pricing data are
accurate, complete, and current as of a date prior to contract award.

Other-than-certified cost or pricing data are related to prices, such as established catalog prices, market prices, or
previous contract prices, or cost data necessary to determine a fair and reasonable price, but is not certified.

A ballistically self-sealing tank is designed to prevent fuel loss and a fire after damage.

FOROHHGIALYSEONEY



(FEHY0O3} soon after. Robertson consistently claims it develops these products at its

own expense and sells them exclusively at catalog prices. _

Robertson products support various military platforms, such as the:

e AH-64 Apache helicopter;

¢ UH-60 Black Hawk helicopter;
e V-22 Osprey aircraft; and

e Bradley fighting vehicle.

According to the Director, Defense Pricing, Robertson’s sales are primarily to the
Government, and DoD is essentially the exclusive Federal buyer. According to
Federal Procurement Data System-Next Generation (FPDS-NG) data, the U.S. Army
Contracting Command (ACC)-Redstone, Naval Air Systems Command (NAVAIR), and
Defense Logistics Agency (DLA) Aviation-Huntsville purchased $781.6 million of
these products from 2001 through 2014.

U.S. Army Contracting Command

ACC provides contracting support to the life-cycle management commands in

the Army Materiel Command, several program executive offices, and program
managers for major acquisition programs. According to FPDS-NG, from

January 2001 through November 2014, ACC-Redstone awarded 63 contracts to
Robertson that cost $615.3 million. Some of these contracts procured fuel systems,
kits, and parts for helicopters such as the AH-64 Apache and UH-60 Black Hawk.

Naval Air Systems Command

NAVAIR supports the life cycle® of naval aviation aircraft. This includes supporting
Naval Aviation Program Executive Officers and their assigned program managers
who are required to meet program cost, schedule, and performance requirements.
According to FPDS-NG, from January 2001 through November 2014, NAVAIR
awarded four contracts to Robertson that cost $155 million. Some of these
contracts procured items to include fuel systems and kits for the V-22 Osprey.

5> Life cycle is the period of time from initial item acquisition through its disposal.

FOROHHGIALYSEONEY



Defense Logistics Agency

DLA provides logistics, acquisition, and technical services to:

e Army;

e Marine Corps;

¢ Navy;

e Air Force;

e other Federal agencies; and

e combined and allied forces.

DLA® procures nearly 100 percent of the consumable items that the U.S. military
needs to operate from food, fuel, and energy to construction and barrier
equipment. DLA also supplies more than 85 percent of spare parts to the
military. DLA Aviation manages depot-level repairable procurement operations
at Redstone Army Arsenal, Alabama. According to FPDS-NG, from January 2001
through November 2014, DLA Aviation-Redstone awarded seven contracts to
Robertson, which cost $11.3 million, for fuel system kits and parts for the Army.

Review of Internal Controls

DoD Instruction 5010.40, “Managers’ Internal Control Program Procedures,”

May 30, 2013, requires DoD organizations to implement a comprehensive system of
internal controls that provides reasonable assurance that programs are operating
as intended and to evaluate the effectiveness of the controls. We identified
internal control weaknesses for purchasing sole-source commercial fuel systems,
kits, and parts from Robertson. Specifically, contracting officers at ACC-Redstone,
NAVAIR, and DLA Aviation-Huntsville did not have clear guidance when they made
commercial item determinations and did not obtain sufficient information when
they determined whether the prices were fair and reasonable. We will provide a
copy of the report to the senior officials responsible for internal controls in the
Office of the Under Secretary of Defense for Acquisition, Technology, and Logistics
(OUSD AT&L), Department of the Army, Department of the Navy, and DLA.

& www.dla.mil



Finding FOROFHGIALUSEONEY

Finding

Commercial Item and Price Determinations on
Robertson Fuel Systems Contracts Not Supported

DoD did not effectively procure fuel systems and parts from Robertson on the
nine nonstatistically selected, sole-source contracts that we reviewed. Specifically,
contracting officers could not support the commercial item or fair and reasonable
price determinations. This occurred because contracting officers did not:

¢ have clear guidance when they made commercial item determinations
and identified a minor modification, specifically when no evidence
of commercial sales existed for the items purchased on six of the
nine’ contracts;

e obtain certified cost or pricing data or a waiver for those items that were
determined noncommercial on three of the nine contracts;

e request or Robertson refused to provide other-than-certified cost or
pricing data to support fair and reasonable price determinations for
eight of the nine contracts; and

¢ perform adequate price analysis and relied on catalog prices or prior price
history without validating those prices on eight of the nine contracts.

As a result, contracting officers did not develop an effective bargaining

position and gave the contractor significant control in contract negotiations by
generously applying the commercial item definition on a sole-source contract
when no evidence of commercial sales existed and without evidence of a minor
modification. Furthermore, DoD did not obtain the necessary data to determine
if the $77 million spent on these contracts was fair and reasonable. It is critical
that DoD determine items noncommercial when there are no commercial sales and
the items are not customarily used by the general public, identify the potential for
alternative sources of supply, and use other price determination methods, such as
a “should cost” analysis,® to assist management in preventing future problems in
similar sole-source situations.

7" Each of the nine contracts may have multiple problems associated with it and, therefore, the numbers of contracts will
not add to nine.

8 A “should cost” analysis is a method used to determine the actual cost of a system by breaking down its parts and
processes in an attempt to verify its price.

_—
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FOROFHGIALUSEONEY Finding

(FOH63 The Director, Defense Pricing and ACC-Redstone contracting officials made
improvements in this area. For one of the nine contracts reviewed, the Director’s
involvement resulted in ACC-Redstone using a Navy Price Fighters “should cost”
analysis in their negotiations with Robertson. As a result of these negotiations,
Robertson agreed to accept _ less (. percent) than its original proposal.

Sole-Source Commercial Contracts Not Effective

DoD did not effectively procure fuel systems and parts from Robertson on the

nine sole-source contracts reviewed. Specifically, contracting officers could not
support the commercial item determinations for six of the nine contracts or the fair
and reasonable price determinations for eight of the nine contracts.

Commercial Item Determinations Not Supported

Contracting officers could not support the commercial item determination

for six of the nine contracts. Contracting officers determined that the fuel
systems or parts procured were commercial or commercial of a type® with

minor modifications. Contracting officers determined that the three remaining
contracts were noncommercial. Table 1 summarizes the different commercial item
determinations contracting officers made for Robertson products.

Table 1. Commercial Item Determinations for Nine Contracts Reviewed

Commercial of

Contract Activity Commercial a Type/Minor Noncommercial
Modification

W58RGZ-13-C-0056 | ACC-Redstone X
W58RGZ-11-D-0341 | ACC-Redstone X

W58RGZ-10-D-0261 | ACC-Redstone X

W58RGZ-10-D-0029 | ACC-Redstone X
SPRRA1-14-D-0027 DLA Aviation X
SPRRA1-12-D-0065 DLA Aviation X
SPRRA1-11-D-0007 DLA Aviation X
SPRRA1-11-D-0016 DLA Aviation X
N00019-12-C-0097 NAVAIR X

® Commercial of a type is when an item is determined to be commercial because it is similar, or of a type, to one that is
customarily used by the general public.

_—
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The six commercial or commercial of a type determinations did not consider
whether Robertson had any commercial sales or verify the private company that
purchased the items from Robertson did not re-sell the items to DoD. According
to DoD guidance,' the decision to whether the Government’s requirements for
an acquisition can be met by a commercial item should be based on an analysis
of the market. For the six contracts, contracting officials used the existence

of Robertson’s catalog price list and claims of commerciality to determine the
items were commercial. Contracting officials stated that Robertson was the only
company that could provide these items. There was no evidence of a commercial
market for the Robertson fuel systems or parts.

In addition, contracting officers used commercial of a type and minor
modifications to justify their determination without adequately documenting

that the modifications were minor for four of the six commercial contracts. The
FAR! defines minor modifications as those that do not significantly change the
commercial function or essential physical characteristics of an item or component,
or change the purpose of the item. The Defense FAR Supplement (DFARS)
Procedures, Guidance and Information!? states contracting officials must exercise
care and document commercial determinations that involve modifications of items
not customarily available in the commercial market and items offered for sale

but not actually sold. Contracting officers should ensure contract files fully and
adequately document the market research and rationale supporting a conclusion.
Contracting officials stated that the fuel systems or parts contained minor
modifications; however, they did not document or perform a technical review to
compare the characteristics of the commercial versus military items when making
this determination.

Price Reasonableness Determinations Not Supported

Contracting officers could not support the fair and reasonable price determinations
for eight of the nine contracts.’®* Contracting officers relied on data from previous
contract prices and Robertson’s catalog prices to determine prices were fair

and reasonable on eight contracts. DoD guidance!* states that when items lack
sufficient commercial market histories and the contract is sole source, additional
diligence must be given to determine prices are fair and reasonable. The

FAR' states that at a minimum, the contracting officer must use price analysis

10 QusD AT&L, “Commercial ltem Handbook,” Version 1.0, November 2001.

11 FAR Part 2.101, “Definitions,” March 2, 2015.

12 DFARS Procedures, Guidance and Information 212.102, “Acquisition of Commercial Items.”

13 The one contract that could support a fair and reasonable price was ACC-Redstone contract W58RGZ-13-C-0056.

14 OUSD memorandum, “Commercial ltem Determinations,” March 2, 2007.

15 FAR Subpart 15.403-3, “Requiring Data Other Than Certified Cost or Pricing Data,” December 26, 2014.

FOROHHGIALYSEONEY



FOROFHGIALUSEONEY Finding

to determine whether the price is fair and reasonable whenever acquiring a
commercial item. Cost data should be obtained to determine a fair and reasonable
price if commercial sales data are not provided or are insufficient. Contracting
officers did not obtain any cost data for six contracts and received limited cost
data for two other contracts when price analysis techniques were insufficient to
determine price reasonableness.

Reasons the Determinations Were Not Supported

Contracting officers did not have clear guidance when they made commercial
item determinations and did not obtain sufficient information when they
determined whether the prices were fair and reasonable. Table 2 summarizes
the determination problems with each of the nine contracts we reviewed.

Table 2. Commercial Item and Fair and Reasonable Price Determination Problems for
Nine Contracts Reviewed

Cgrtified Lack of
. . Unclear el al Cost or Unsupported
Sl LD Guidance DI;I:aCIIr\‘I%t Pricing Price Analysis
Obtained 2L
W58RGZ-13-C-0056 | ACC-Redstone X
W58RGZ-11-D-0341 | ACC-Redstone X X X
W58RGZ-10-D-0261 | ACC-Redstone X X X
W58RGZ-10-D-0029 | ACC-Redstone X X X
SPRRA1-14-D-0027 | DLA Aviation X X X
SPRRA1-12-D-0065 | DLA Aviation X X X
SPRRA1-11-D-0007 | DLA Aviation X X X
SPRRA1-11-D-0016 | DLA Aviation X X X
N00019-12-C-0097 | NAVAIR X X X

Unclear Commercial Item Definition Guidance

Contracting officers did not have clear guidance to make commercial item
determinations and to identify a minor modification, specifically when no evidence
of commercial sales existed for the items purchased on six of the nine sole-source
contracts. Items can be considered commercial of a type if they are customarily
used by the general public for purposes other than government purposes; if they
are modifications of a type customarily available in the commercial marketplace;

DODIG-2015-137 | 7



or if they are minor modifications of a type not commercially available in the
commercial marketplace made to meet Federal Government requirements. The
Commercial Item Handbook states that commercial of a type items do not have
to be identical to those in the commercial market. The broad commercial item
definition allows contracting officers to define items as commercial even when
those items have not been sold to the public. As a result, contractors may claim
their items are commercial of a type when commercial sales do not exist.

(FOY63 The Director, Defense Pricing, along with several contracting officers,
agreed that commercial of a type determinations were difficult. The guidance
created situations where one contracting officer could determine if an item was
commercial of a type and another contracting officer could reach

(FOUD) the opposite determination for the same item. For example,

ihEsTe s T a Defense Contract Management Agency (DCMA) Cost and

evidence of any Pricing Center analyst and two program management

commercialsales ool |
for this fuel I ¢« The DCMA analyst
system. .
stated, ‘|
_l” In addition, there was no evidence

of any commercial sales for this fuel system. For the same contract, ACC-Redstone

contracting officials and two other program management officials disagreed that
the item was noncommercial and determined that the Apache fuel system was
commercial of a type. These contracting officials determined the fuel system was
similar to other commercial fuel tanks and only contained minor modifications.
However, the contracting officials could not provide documentation to support
the determination although it conflicted with an earlier determination that no
commercial items would satisfy the requirement.

In addition, the FAR commercial item definition!” allows for minor modifications
of items to meet Federal Government requirements not customarily available in
the commercial marketplace. Minor modifications should not alter the commercial
function or physical characteristics of the commercial item. Contracting officers
should also consider the value and size of modifications when they determine
whether a modification is minor. However, the FAR does not quantify or provide
specific criteria as to what constitutes a minor modification or how much the
functionality of an item can be altered in order to remain commercial of a type.
This can result in increased claims that modifications are minor.

16 The DCMA and program management officials determined the fuel system was noncommercial on sole-source contract
number W58RGZ-14-D-0116.

17 FAR Subpart 2.101, “Definitions,” March 2, 2015.



(FOH63 For example, the contracting officer determined that the V-22 fuel system

was |

_19 In addition, the V-22 fuel system had to meet higher military
standards for crashworthiness and self seal against ballistic (projectile) threats.
Although these modifications appear to be significant, the contracting officer

used the broad commercial item definition to determine _

(FOY63 Furthermore, the contracting officer determined the fuel

system was [ ,

is no true
_ and a later Navy Price Fighters’ report comparable [fuel
identified, “there is no true comparable [fuel system] within system] within

the market.” The Navy Price Fighters performs various cost, the market.”
price, and engineering analyses for DoD customers. It also
assists contracting officers, when requested, to negotiate lower
prices. Contracting officers should obtain the necessary documentation to support
the commerciality of any product from Robertson, as defined by the FAR. In
addition, the OUSD AT&L should issue guidance to clarify when a modification to a
commercial item is minor.

The Army recognized that guidance was unclear and issued policy that clarified
commercial item determinations when there were no commercial sales. In

October 2014, the Army revised its guidance® to require contractors to identify the
percentage of items sold in the commercial marketplace versus the percentage of
items sold to government agencies. The contracting officer should include this data
to further support the commercial item determination.

According to the guidance, if the Government is the end user in the marketplace,
then a positive commercial item determination is generally not appropriate. While
this recent guidance provides clarification on determining commerciality, it was
not in effect at the time the Robertson contracts were awarded and only applied
to Army contracting officials. The OUSD AT&L should issue similar guidance
DoD-wide to clarify the commercial item definition in a sole-source environment
when no evidence of commercial sales exists.

18 The contracting officer made the determination on sole-source contract number N00019-12-C-0097.

1% The Determination of Commerciality for the current contract relied on the commercial item determination for the
previous contract, which contained comparisons to commercial fuel systems.

20 Army FAR Supplement Part 5112, “Acquisition of Commercial Items,” October 7, 2014.
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Certified Cost or Pricing Data Not Obtained
Contracting officers did not obtain certified cost or pricing data for items
determined to be noncommercial on three of the nine contracts. The FAR*
requires the contracting officer to obtain certified cost or pricing data if none
of the following exceptions applies:

¢ adequate price competition;

e prices set by law or regulation;

e acquisition of a commercial item; or

¢ the head of the contracting activity grants a waiver.
None of these exceptions applied to the three DLA contracts.

The contracting officers supported their noncommercial item determination based
on no commercial items available to meet the Government’s needs and because
all sales were to the Government. For example, a contracting

There officer acquired a fuel tank with an attached ammunition
were no compartment and determined there were no commercial
commercial items items available that would meet DoD standards without
available that would
meet DoD standards

without significant
modifications. Since the contracting officer determined the fuel tank was

significant modifications.?” The fuel tank was only sold
to DoD and required additional inspection and testing.

noncommercial, certified cost or pricing data was required.
However, the contracting officers included this statement in
all three DLA contracts: “parts acquired are considered commercial for
purposes of pricing . .. and certified cost or pricing data was not required.” As a
result of including this clause, the contracting officers did not obtain certified cost
or pricing data for any of the contracts that had an estimated contract ceiling of
$109.4 million and were prohibited by the FAR from obtaining the information.

The contracting officers’ actions did not comply with the requirement to obtain
certified cost or pricing data or a waiver. If adequate support is not obtained to
support a commercial item determination, the contracting officer should determine
the item is noncommercial and obtain certified cost or pricing data or a waiver in
accordance with the FAR. However, if a waiver is requested, the contracting officer
should have enough data to determine the price is fair and reasonable before any
waiver is granted.

21 FAR Subpart 15.403-1, “Prohibition on Obtaining Certified Cost or Pricing Data,” and Subpart 15.403-4, “Requiring
Certified Cost or Pricing Data,” December 26, 2014.

22 The fuel tank was acquired on sole-source contract number SPRRA1-11-D-0016.

_—
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Lack of Cost or Pricing Data

Contracting officers did not request, or Robertson refused to provide,
other-than-certified cost or pricing data to support fair and reasonable price
determinations for eight of the nine contracts. The FAR? requires contracting
officers to request the contractor provide other-than-certified cost or pricing

data if there is not enough information available from the commercial market to
establish price reasonableness. If the contractor does not comply with the request,
the FAR does not allow contracting officers to award the contract without the head
of the contracting activity’s approval.

Contracting officials did not ask for additional cost data
on the contracts because Robertson officials stated that Robertson

they did not maintain and would not provide additional officials stated
that they did not

cost data or access to their financial records. Army, N
maintain and would

Navy, and DLA officials asked for additional commercial

not provide additional
sales to support the price for the fuel systems and cost data or access

parts because of the limited information provided by to their financial
Robertson. After Robertson refused to provide additional records.

cost data to support price reasonableness, ACC contracting
officials elevated one contract to the Director, Defense Pricing.?*

In September 2013, the Director, Defense Pricing met with Robertson officials

and convinced them to provide additional data to support a price reasonableness
determination. The Director, Defense Pricing requested the Navy Price Fighters to
assist the contracting officer and work with Robertson to obtain additional data

to support the price reasonableness determination. Contracting officers should
obtain additional cost data to support a price reasonableness determination or
report when Robertson refuses to provide requested information to the head of the
contracting activity. In addition, contracting officers should report the refusal in a
system such as the Contractor Performance Assessment Reporting System,?® so it is
available for use by all DoD contracting officials.

Price Analysis Not Supported

Contracting officers did not perform adequate price analysis and relied on
catalog prices or prior price history without validating those prices on eight of
the nine contracts. The FAR?® requires the contracting officer to, at a minimum,

23 FAR 15.403-3 “Requiring Data Other Than Certified Cost or Pricing Data,” December 26, 2014.

The contract elevated to the Director, Defense Pricing, was contract number W58RGZ-14-D-0116.

%5 The Contractor Performance Assessment Reporting System is a web-enabled application used by DoD to collect

information on a contractor’s performance to provide a record, both positive and negative, on a given contractor.

26 FAR Subpart 15.403-3, “Requiring Data Other Than Certified Cost or Pricing Data,” December 26, 2014.

_—
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Finding FOROFHGIALUSEONEY

use price analysis to determine whether the price is fair and reasonable. Price
analysis includes such things as adequate price competition, use of historical
prices paid that have similar terms and conditions, independent government cost
estimates, and catalog price lists. A commercial sole-source contract can present
pricing challenges when there is a lack of commercial sales and may require cost
analysis. The primary benefit of established market prices is eliminated when
there are no sales to the general public.

Contracting officers accepted prices based solely on the

contractor’s catalog price lists without further analysis
Accepted...

the contractor’s
catalog price lists four of the eight contracts. The FAR? states that the fact

without further that a price is included in a catalog does not, in and of

and without having evidence of commercial sales for

analysis. itself, make it fair and reasonable. Contracting officers

did not obtain additional cost or pricing data and did not
challenge Robertson’s catalog prices. For example, ACC-Redstone

contracting officers accepted a 20-percent discount off of the contractor’s catalog

price with no additional documentation such as invoices or price lists to support

their claim. Acceptance of a discount off the contractor’s catalog price, even

20 percent, does not make the price reasonable.

In addition, contracting officers did not verify and document that prior prices
used in the price analysis were fair and reasonable for five?® of the eight contracts.
The FAR% allows contracting officers to use prior price history and specifies
procedures to be used when making this comparison. Prior prices can be used if
it is for the same or similar items and the reasonableness of the previous price can
be established.

The contracting officials acknowledged that they did not perform an analysis to
identify how historical prices were determined fair and reasonable. For example,
DLA contracting officers awarded a contract for CH-47 Chinook electrical fuel
pumps and relied solely on previous Army prices to determine the price was fair
and reasonable.?’

The Director, Defense Pricing recognized that price analysis on prior Robertson
contracts was inadequate. The Director, Defense Pricing requested the Navy Price
Fighters use cost data provided by Robertson to prepare a “should cost” analysis
on four fuel systems. Instead of relying solely on a catalog or prior prices paid,

FAR Subpart 15.403-3, “Requiring Data Other Than Certified Cost or Pricing Data,” December 26, 2014.
One contract relied on both catalog prices and prior prices.
FAR Subpart 15.404-1, “Proposal Analysis Techniques,” December 26, 2014.
The DLA contract is contract number SPRAA1-12-D-0065.

FOROHHGIALYSEONEY
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FOROFHGIALUSEONEY Finding

the contracting officer used the “should cost” analysis, program management office
input, lower escalation rates, and profit analysis to arrive at the DoD price. The
contracting officer’s negotiations with the contractor resulted in a lower price

to the DoD. Contracting officers should request a “should cost” analysis on all
sole-source contract actions with Robertson when it refuses to provide cost or
pricing data to support a fair and reasonable price determination.

Recent DoD Improvements on Sole-Source
Commercial Procurements

The Director, Defense Pricing was not involved with the award of Robertson
contracts prior to 2013. Eight of the nine contracts we reviewed were awarded
before that time. The Director became involved with the award of the remaining
contract at the request of the Executive Director, ACC-Redstone.
In July 2013, the Director, Defense Pricing assisted with
negotiating a sole-source procurement from Robertson for

the AH-64 Apache helicopter fuel systems. ACC-Redstone Rofbert;c;n
. _ refused to

officials could not determine whether the fuel systems provide cost or

were commercial items or whether the price was fair and pricing data.

reasonable because Robertson refused to provide cost

or pricing data. The Director, Defense Pricing requested
documentation from the Services and identified that Robertson
also refused to provide information to the Navy and DLA.

In response, the Director, Defense Pricing met with Robertson officials twice

to obtain information on the company’s business practices and how DoD could
determine the prices to be fair and reasonable given the sole-source environment.
During the initial visit, the Director, Defense Pricing told Robertson officials that
they needed to provide additional cost information on their products. Based

on this request, Robertson agreed to allow a third-party consultant hired by

DoD to review its cost data and assist it with presenting the data to DoD in a
useful manner.

(FOH63 The Director, Defense Pricing tasked the Navy Price Fighters to

develop “should cost” analyses for each of the Robertson fuel systems sold to
DoD. Between March 2014 and November 2014, the Navy Price Fighters used
available information that included the third-party consultant’s report to prepare
“should cost” analysis reports for four fuel systems. ACC-Redstone contracting
officials used the Navy Price Fighters analysis to support the Army negotiations
with Robertson.3! As a result of these negotiations, Robertson agreed to accept

_ less ' percent) than its original proposal.

31 ACC-Redstone contract was contract number W58RGZ-13-C-0056.

_—
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In addition, the Director, Defense Pricing recently issued guidance®? on
February 4, 2015, to contracting officers on pricing commercial items. This
guidance repeats the FAR and states that if market based pricing is not
available, the contracting office may use cost-based analysis to determine
price reasonableness; however, it is not required.

Furthermore, in response to Section 831 of the FY 2013 National Defense
Authorization Act, the Director, Defense Pricing, required DCMA to establish

a group of experts that will analyze data and make recommendations to the
contracting officer on commerciality and pricing. The contracting officers can
request this DCMA team perform research on a company and product, issue a
technical report to recommend a commercial item determination, and identify any
other available information to support price reasonableness.

Conclusion

DoD recognized the need for more thorough reviews when it determined fair and
reasonable prices on sole-source commercial contracts. We commend the efforts
by the Director, Defense Pricing to obtain additional data that support fair and
reasonable price determinations for the most recent Robertson contract. It is

also important that DoD undertake additional efforts to clarify guidance when

it makes commercial item determinations. Contracting officers determined the
items were commercial by applying the existing commercial item definition to
items procured on Robertson sole-source contracts without evidence that they
were of a type customarily used by the general public and had commercial sales.
This inhibited the contracting officers’ ability to develop an effective bargaining
position and gave the contractor significant control in contract negotiations. As a
result, DoD did not obtain the necessary data to determine if the $77 million DoD
spent on these contracts was fair and reasonable. It is critical that DoD determine
items noncommercial when the items are not customarily used by the general
public and there are no commercial sales, identify the potential for alternative
sources, and use other pricing methods, such as the “should cost” analysis, to assist
management in developing strategies for dealing with similar problems in other
sole-source situations.

32 QuUSD AT&L Memorandum, “Commercial Items and the Determination of Reasonableness of Price for Commercial
Items,” February 4, 2015.



Management Comments on the Finding
and Our Response

Department of the Navy Comments

The Deputy Assistant Secretary of the Navy (Acquisition and Procurement),
partially concurred with the finding that other-than-certified cost or pricing data
were not provided to support a fair and reasonable price determination for the
NAVAIR contract.®®* NAVAIR acknowledged that although Robertson did not provide
sales history for the exact fuel systems used on the V-22, Robertson provided
commercial sales history for what NAVAIR considered comparable systems.
Robertson manufactured these systems and sold them to other customers. NAVAIR
stated that these fuel systems have a similar installation time and were comparable
in function and design. The contracting officer used this comparable system data
to analyze the price.

In addition, the Deputy Assistant Secretary partially concurred with the finding
that the price analysis relied on catalog prices or prior price history without
validation of those prices. NAVAIR stated that the contracting officer partially
relied on the catalog prices and prior price history; however, prices were further
validated by searching for individual component costs that were included within
a fuel system package from the Federal Logistics Information System database.
Further, NAVAIR stated that the NAVAIR Cost Analysis Department evaluated the
escalation rates used in the catalog pricing.

Our Response

We agree that Robertson provided the Navy sales data for other fuel systems.
However, the fuel system provided for comparison purposes was for a significantly
smaller and less expensive fuel system that did not meet military standards for
crashworthiness and self-seal against ballistic (projectile) threats. In addition, the
Navy Price Fighters’ report identified, “there is no true comparable [fuel system]
within the market.” It is not suitable to use sales history for an incomparable fuel
system to determine fair and reasonable pricing and could ultimately lead to an
increased risk that DoD will pay higher prices.

33 NAVAIR contract was contract number NO0019-12-C-0097.
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(FOH63 In addition, the NAVAIR contracting official used the Federal Logistics
Information System database to compare the V-22 fuel and accessory Kkits to
other Robertson fuel kits. As discussed in the paragraph above, the Navy Price
Fighters’ report stated there was no true comparable fuel system within the
marke. |
- It is not sufficient for the Navy to compare V-22 kits to other Robertson
kits because according to the Navy Price Fighters and Robertson, the items are
not comparable.

(FOH63 Robertson sold its products to DoD for many years without providing
meaningful cost data as a basis to validate the reasonableness of prices charged.

_ For these reasons, comparing the V-22 Kkits to incomparable
Robertson products is not an accurate method to determine fair and reasonable
prices.

Recommendations, Management Comments,
and Our Response

Recommendation 1

We recommend that the Under Secretary of Defense for Acquisition, Technology,
and Logistics issue guidance to clarify the commercial item definition in a
sole-source environment when no evidence of commercial sales exists for

an item being purchased and provide additional clarification as to when a
modification to a commercial item is minor.

Under Secretary of Defense for Acquisition, Technology, and

Logistics Comments

The Director, Defense Pricing, responding for the Under Secretary of Defense for
Acquisition, Technology, and Logistics, agreed with the recommendation. The
Director stated that DoD developed a proposed DFARS rule that will clarify the
commercial item definition in a sole-source environment when no evidence of
commercial sales exists for an item being purchased. In addition, the proposed rule
would provide additional clarification for when a modification to a commercial item
is minor.



The Director also plans to issue a draft revision of the Commercial Item Handbook
for public comment, which contracting officers can use to help make their
determinations. The Director stated that he is working with the Director, DCMA
to establish multiple commercial pricing centers of excellence to assist contracting
officers with their decisions and he is creating a module in the Contract Business
Analysis Report database to archive documentation regarding commercial

item determinations.

Our Response

Comments from the Director addressed all specifics of the recommendation, and no
further comments are required.

Recommendation 2

We recommend that the Director, Defense Logistics Agency; Commanding General,
U.S. Army Contracting Command; and Assistant Commander for Contracts,

Naval Air Systems Command require contracting officers to:

a. Obtain the necessary documentation to support the commerciality
of any product from Robertson, as defined by Federal Acquisition
Regulation Subpart 2.101. If adequate support is not obtained, deem
the item noncommercial and obtain certified cost or pricing data in
accordance with Federal Acquisition Regulation Part 15 or obtain a

waiver where appropriate.

b. Obtain additional cost data to support price reasonableness
determinations or document when Robertson refuses to provide
requested information in the contract files and elevate the denial to
the head of the contracting activity. In addition, contracting officials
should report the refusal in a system such as the Contractor Performance
Assessment Reporting System, so it is available for use by all DoD

contracting officials.

c. Request “should cost” analysis to support a fair and reasonable price
determination on all sole-source contract actions with Robertson when

the contractor refuses to provide cost or pricing data.

Defense Logistics Agency Comments

The Director, DLA Acquisition, responding for the Director, DLA, agreed, stating

a memorandum would be sent to the DLA Aviation Head of Contracting requiring
the implementation of procedures to comply with the recommendations. DLA will
issue the memorandum no later than 10 days after this final report is issued.
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Department of the Army Comments

The Acting Executive Deputy to the Commanding General, U.S. Army Materiel
Command, responding for the Commanding General, agreed, stating ACC will
initiate action and direct ACC Redstone to immediately advise their contracting
officers to take action on these recommendations. In addition, Headquarters,

ACC Policy Division will issue a contracting note to the ACC contracting workforce
to reiterate the recommendation requirements no later than September 30, 2015.
This contracting note is in addition to a previous action taken in January 2015 that
required all ACC contracting personnel to take mandatory training on commercial
item determinations during FY 2015.

Department of the Navy Comments

The Deputy Assistant Secretary of the Navy (Acquisition and Procurement),
responding for the Assistant Commander for Contracts, NAVAIR, agreed, stating
NAVAIR plans to re-engage with Robertson on the commerciality of the V-22 fuel
systems and Kits before any follow-on contracts are issued. This action will be
taken by March 31, 2016. In addition, the Request for Proposal for follow-on
contracts will include a request for the required cost data or other-than-cost
and pricing data depending on the commercial item determination. The current
contract will use other-than-cost and pricing data requested by the Director,
Defense Pricing, to ensure that current and future contract prices are fair

and reasonable.

NAVAIR also plans to address Robertson’s initial refusal to provide data along with
their eventual compliance in the Contractor Performance Assessment Reporting
System by October 31, 2015. Finally, the Navy Price Fighters “should cost”
analysis is being used to either confirm or renegotiate the final option price on
contract N00019-12-C-0097 and seek a downward price adjustment of previously
exercised contract line items, if applicable. This action will occur by June 30, 2015.

Our Response

Comments from the Director, Acting Executive Deputy, and Deputy Assistant
Secretary addressed all specifics of the recommendations, and no further
comments are required.



Appendix
Scope and Methodology

We conducted this performance audit from October 2014 through May 2015

in accordance with generally accepted government auditing standards. Those
standards require that we plan and perform the audit to obtain sufficient,
appropriate evidence to provide a reasonable basis for our findings and conclusions
based on our audit objectives. We believe that the evidence obtained provides a
reasonable basis for our findings and conclusions based on our audit objectives.

To perform a review of Robertson contracts, we identified 167 contracts valued
at $1 billion awarded by DoD to Robertson since 2001. The scope of this report
focused on a nonstatistically selected sample of nine on-going, sole-source
contracts®* awarded by ACC-Redstone, NAVAIR, and DLA Aviation-Huntsville that
were for commercial items according to FPDS-NG. The nine contracts had an
estimated value of $240.5 million with $94.4 million obligated as of March 2015.
The following contracts have the potential to procure 34 different fuel systems,
kits, or parts.

e W58RGZ-14-D-0116 and W58RGZ-13-C-0056
e W58RGZ-11-D-0341

e W58RGZ-10-D-0029

e W58RGZ-10-D-0261

e SPRRA1-11-D-0016

e SPRRA1-14-D-0027

e SPRRA1-12-D-0065

e SPRRA1-11-D-0007

e N00019-12-C-0097

To determine whether DoD effectively procured items from Robertson, we assessed
the adequacy of the sole-source justification; support for the commercial item
determination; and impact a sole-source commercial procurement strategy had

on the contracting officers’ ability to determine whether the prices were fair

and reasonable.

34 Contract W58RGZ-13-C-0056 was an undefinitized contract action that was definitized under W58RGZ-14-D-0116.
Therefore, contract documentation was the same for both contracts and will be considered one contract for the
purposes of our review.
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We contacted officials from the following offices to understand their roles and

responsibilities with the sole-source justification, commercial item determination,

and price reasonableness determination:

OUSD AT&L, Defense Procurement and Acquisition Policy

OUSD AT&L, Defense Pricing

Assistant Secretary of the Army for Acquisition, Logistics and Technology
ACC-Redstone

DLA Aviation

NAVAIR

DCMA

We reviewed the:

justification and approval for other than full and open competition and
supporting documentation within the contract file to determine whether
the awards were properly justified in accordance with FAR Subpart 6.3,
“Other Than Full and Open Competition;”

contractor’s commerciality claim and support, reviews conducted by
DCMA, and the contracting officers’ documentation and determination.
This included whether there were any commercial sales, military
modifications, and commercial analysis reports. We compared this
information to applicable regulations including:

o FAR 2.101, “Definitions,” March 2, 2015;3%°

o DFARS Procedures, Guidance and Information 212.1, “Acquisition
of Commercial Items - General,” January 24, 2008;

o 0OUSD AT&L, Commercial Item Handbook, Version 1.0,
November 2001;

o OUSD AT&L Memorandum, “Commercial Item Determinations,”
March 2, 2007; and

o Army FAR Supplement 5112.1, “Acquisition of Commercial
Items-General,” October 7, 2014.

price negotiation documentation to determine the methods used by
contracting officers to determine price reasonableness and whether
a price analysis or additional data was used in accordance with

FAR Subpart 15.4, “Contract Pricing,” December 26, 2014 and DFARS
Procedures, Guidance and Information 215.4, “Contract Pricing,”
May 28, 2014.

35 Although sections of the FAR were revised after ACC-Redstone, DLA Aviation-Redstone, and NAVAIR awarded contracts
within our sample, we did not identify any changes that would affect the results of our review.
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We also identified instances where the contractor refused to provide the
requested data and what impact a sole-source commercial procurement strategy
had on the contracting officers’ ability to determine whether the prices were fair
and reasonable.

Use of Computer-Processed Data

We relied on computer-processed data from FPDS-NG and Electronic Document
Access (EDA). FPDS-NG is an automated system that reports federal procurement
spending and stores procurement award and contract data. We used FPDS-NG to
develop a list of contracts awarded to Robertson Fuel Systems.

Once we identified the Robertson contracts, we downloaded those contracts from
EDA. EDA stores contracts, contract delivery orders, and contract modifications.
We compared the contracts, orders, and modifications obtained from EDA to the
contracts, orders, and modifications in the ACC-Redstone, DLA Aviation-Redstone,
and NAVAIR contract files and verified that the documentation we obtained from
EDA was accurate. As a result of our analysis, we determined that the information
from FPDS-NG and EDA was sufficiently reliable for the purposes of our audit.

Prior Coverage

During the last five years, the Department of Defense Inspector General
(DoD IG) issued seven reports discussing pricing for sole-source
commercial contracts. Unrestricted DoD IG reports can be accessed at
http://www.dodig.mil/pubs/index.cfm.

DoD IG

DODIG-2015-120, “Defense Logistics Agency Did Not Obtain Fair and Reasonable
Prices from Meggitt Aircraft Braking System for Sole-Source Commercial Spare
Parts,” May 8, 2015.

DODIG-2015-103, “Summary of DoD Office of Inspector General Spare-Parts Pricing
Audits: Additional Guidance is Needed,” March 31, 2015

DODIG-2015-058, “U.S. Air Force May be Paying Too Much for F117 Engine
Sustainment,” December 22, 2014

DODIG-2015-053, “Naval Supply Systems Command Needs to Improve
Cost Effectiveness of Purchases for the Phalanx Close-In Weapon System,”
December 19, 2014
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DODIG-2014-088, “Defense Logistics Agency Aviation Potentially Overpaid
Bell Helicopter for Sole-source Commercial Spare Parts,” July 3, 2014

DODIG-2014-054, “Defense Logistics Agency Land and Maritime Paid Too Much for
High Mobility Multipurpose Wheeled Vehicle Repair Parts,” April 4, 2014

DODIG-2014-020, “U.S. Army Contracting Command Did Not Obtain Fair and
Reasonable Prices for Communications Equipment,” December 5, 2013
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Management Comments

Office of the Under Secretary of Defense for
Acquisition, Technology, and Logistics
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Management Comments _—_—

Defense Logistics Agency
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Defense Logistics Agency (cont’d)
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Management Comments _—_—

Department of the Army
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Department of the Army (cont’d)
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Management Comments _—_—

Department of the Army (cont’d)
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Department of the Army (cont’d)

DODIG-2015-137 | 29



Management Comments _—

Office of the Deputy Assistant Secretary of the Navy
(Acquisition and Procurement)
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_—_— Management Comments

Office of the Deputy Assistant Secretary of the Navy
(Acquisition and Procurement) (cont’d)
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Management Comments _—

Office of the Deputy Assistant Secretary of the Navy
(Acquisition and Procurement) (cont’d)
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_—_— Management Comments

Office of the Deputy Assistant Secretary of the Navy
(Acquisition and Procurement) (cont’d)
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Acronyms and Abbreviations _—

Acronyms and Abbreviations

ACC U.S. Army Contracting Command

DCMA Defense Contract Management Agency

DFARS Defense Federal Acquisition Regulation Supplement
DLA Defense Logistics Agency
EDA Electronic Document Access
FAR Federal Acquisition Regulation

FPDS-NG Federal Procurement Data System — Next Generation
NAVAIR Naval Air Systems Command

OUSD AT&L Office of the Under Secretary of Defense for Acquisition, Technology,
and Logistics
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Whistleblower Protection
U.S. DEPARTMENT OF DEFENSE

The Whistleblower Protection Enhancement Act of 2012 requires
the Inspector General to designate a Whistleblower Protection
Ombudsman to educate agency employees about prohibitions
on retaliation, and rights and remedies against retaliation for
protected disclosures. The designated ombudsman is the DoD Hotline
Director. For more information on your rights and remedies against

retaliation, visit www.dodig.mil/programs/whistleblower.

For more information about DoD IG
reports or activities, please contact us:

Congressional Liaison
congressional@dodig.mil; 703.604.8324

Media Contact
public.affairs@dodig.mil; 703.604.8324

Monthly Update
dodigconnect-request@listserve.com

Reports Mailing List
dodig_report@listserve.com

Twitter
twitter.com/DoD_|IG

DoD Hotline
dodig.mil/hotline



DEPARTMENT OF DEFENSE | INSPECTOR GENERAL

4800 Mark Center Drive
Alexandria, VA 22350-1500
www.dodig.mil
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